


ee eae eee 


dane MS ot 





Vol. 61 


CENTRAL LAW JOURNAL. 81 








Central Law Journal. 


ST. LOUIS, MO., AUGUST 4, 1905. 














SUPERSENSITIVENESS OF COURTS IN CON- 
TEMPT CASES. 





Our editorial relative to unequivocal an- 
swers under oath of contemnors, in our issue 
ef July 14, has strack a responsive chord, not 
only in Iowa, the supreme court of which state 
had rendered the opinion which the Jour- 
NAL had under review, but in North Dakota, 
where a peculiar state of affairs has arisen 
through the lack of discretion on the part 
of a district judge of that state and which 
has been brought to our view. It certainly 
illustrates the fact that itis not wise on the 
part of a judge to take offense at publica- 
tions which are made general about courts 
and their administration of justice, even 
though the matter might be understood as 
to reflect upon that particular court. This is 
clearly shown by the following : 

A caused the following to be published in a 
local paper: ‘‘Town Talk. — ‘Justice, 
thou art a fickle jade.’ Anyone doubting 
the truth of this saying can convince them- 
selves that it is a fact by looking over the 
records of the courts. On the evidence of 
some miserable, disreputable, perjured ‘spot- 
ters’ that are in the employ of some pure- 
and-holv ‘moral reform’ outfit, for what there 
is in it, poor devils are sent to jail, fined and 
punished to the extent of the law for some 
trivial offense, while on the other hand, with 
facts and evidence that are unimpeachable, 
bank wreckers, embezzlers, robbers of widows 
and orphans, etc., gofree. Is it not a won- 
der that there are not more cases of ‘contempt’ 
than there are? A man filling the office of 
judge, when he knows that his nomination 
and election for that office was accomplished 
by political tricks, together with the ma- 
chinery of the court, should be very broad 
and charitable in his views, and in adminis- 
tering punishment to other violators of the 
law. (To be continued).’’ 

At once, upon the publication of the above, 
B, a district judge, issued an order upon 
complaint of the state’s attorney to show 
cause why A should not be held for contempt 
of court, The court thereupon called a wit- 


ness to show that A caused said article to be 
published in the , and caused the 
following interrogatories to be put to A for 
answer, which interrogatories A answered as 
follows : 

1. Did you write or cause to be written tho 
following named article? (stating the article 
above referred to) : 

Answer: Yes, I left it in the office and it 
was published. 

2. Did you directly or indirectly cause the 
same to be published in the ——-—— and 

as it appeared therein on the first 
day of January, 1905? 

Answer: Yes, I left it there for publica- 
tion. 

3. lf you answer the first two questions 
Yes, in the following language in said article : 
‘‘Justice, thou art a fickle jade. Anyone 
doubting the truth of this saying can convince 
themselves that it is a fact by looking over 
the records of the court,’’ did you hy that 
statement mean to include among the courts 
there referred to, the District Court of North 
Dakota? 

Answer: No, I had reference to New York, 
Chicago, and other wicked towns. 

4. And if you published said Town Talk, 
did you mean, when you said: ‘‘On the evi- 
dence of some miserable, disreputable, per- 
jured ‘spotters’ that are in the employ of 
some pure, holy, ‘moral reform’ outfit for 
what there is in it, poor devils are sent to jail, 
fined and punished to the extent of the law 
for some trivial offense,’’ did you refer to the 
recent cases of Vv. ; and 
especially, did you refer to the recent con- 
tempt case of the state of North Dakota v. 
, and the proceedings of this in con- 
nection therewith ? 

Answer: No. How could I when these 
parties did not testify in this‘case. 

5. If you published the article afore- 
said, and if you referred to the District 
Court of —— County, North Dakota, and 
published the following: ‘‘While on the other 
hand, with facts and evidence that are unim- 
peachable, bank wreckers, embezzlers, robbers 
of widows and orphans, etc., go free,’’ state 
what bank wreckers, embezzlers, robbers of 
widows and orphans, etc., went free, on facts 
and evidence that are umimpeachable as in 














| said Town Talk described ? 
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Answer: I referred to hundreds of them 
from one end of the land to the other. 

6. If you answer Yes to the first two 
questions, did you refer to the contempt case 
of the State v.——. above referred to, when 
you said: ‘‘Is itany wonder that there are not 
more cases of ‘contempt’ than there are?’’ 

Answer: 


7. If you answer Yes to the first two 
questions, did you refer to the present judge 
of the district court when you said: ‘‘A man 
filling the office of judge, when he knows that 
his nomination and election for that otlice was 
accomplished by political tricks, together with 
the machinery of the court should be very 
broad and charitable in his views, and in ad- 
ministering punishment to other violators of 
the law?’’ 

Answer: I referred to different judges of 
whom I have read. 





Not particularly, no. 


8. And if you answer Yes to the last 
question, state what machinery of the court 
was used in accomplishing such election, as 
therein referred to. 


Answer: 

9. If you answer Yes to the first two 
questions, did you, in using the words ‘‘To 
be continued,’’ desire to have it understood 
that you expect to publish more Town Talks, 
or more statements in the public press, or 
make other insinuations or accusations, oral or 
otherwise, to the same import as those dis- 
closed by the Town Talk hereinbefore re- 
ferred to? 

Answer: I intend to express my opinion 
as long as I live both ‘‘orally’’ and in writing 
on any subject that I see fit. I may have an 
interest in a newspaper and will have to. 

On the answers to the above interrogatories 
the court found the defendant guilty of con- 
tempt of court. It seems to us that the court 
in rendering its decision in this case lays itself 
open to the charge of supersensitiveness. The 
defendant in his article mentioned no names, 
referred directly to no causes pending in the 
court and the attack, if it might be called an 
attack, was upon courts generally and not 
upon the district court of Cass County. We 


have great sympathy with a court or judge 
direetly attacked and embarrassed in the per- 
formance of his duty, but we think that it is 
bad policy for a court to be supersensitive of 
its dignity and ever watchful for the slightest 








innuendo that might be construed into a re- 


proach upon its integrity. 


In assuming that the insinuations of the 
publication were meant for him the judge loses 
dignity, even though it was evident to him 
that they were intended toinsulthim. Butto 
proceed to punish the contemnor after he had 
denied the charges in such away as to give 
no ground for punishment, the action of the 
court might be taken as a means of venting his 
spite on the contemnor. Under the circum- 
stances it would have been eminently proper to 
have called in another judge to try the question 
with or without the aid of a jury. There was 
nothing but the publication, so there was noth- 
ing that any other judge could not have taken 
judicial cognizance of, whicl: the insulted judge 
could have so noticed. Any other judge could 
have determined from the evidence whether the 
court had been insulted, without the passion, 
which being human, the judge, who proceeded 
as above shown, might naturally be expected 
to have. The dignity of the court would much 
better have been conserved either by calling in 
another judge or allowing a jury to try the 
matter. 


A, the contemnor, lays his claim to re- 
spectability—to the fact that he fought three 
years and a half in the War of the rebellion for 
the Union; that he has been for four years the 
city treasurer of a large Dakota town, and is 
a loyal citizen. 

Between the lines may be read strife for po- 
litical position between factions of party, and 
the prejudices and passions thus engendered. 

The judge may have had great personal 
provocation. but for that very reason should 
have regarded the dignity of the court by 
proceeding as above suggested. 








NOTES OF IMPORTANT DECISIONS. 





ACCIDENT INSURANCE — DISEASE — CONCUR- 
REST CAusE.—In the recent case of White v. 
Standard Life and Accident Ins. Co., 103 N. W. 
Rep. 734, the action was to recover upon an acci- 
dent insurance policy, in which the plaintiff had 
a verdict in the court below and defendant ap- 
pealed from an order denying its alternative mo- 
tion for judgment notwithstanding the verdict, or 
for a new trial. ‘The facts were that Lewis E. 
Pixley, on Dee. 5, 1900, made a written applica- 
tion to defendant for an accident insurance pol- 
icy, in which he appears to have represented to 
the company that he was not then suffering from 
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any bodily disease or infirmity. He was in fact 
afflicted with diabetes, and so expressly informed 
the agent ef defendant who solicited and to whom 
the application was delivered. The agentstated to 
Pixley atthe time application was made that the 
fact that he was snffering from diabetes was un- 
important, and he (the agent) failed to record the 
fact in the application. A policy was subsequently 
issued by the company upon the application so 
made.for which Pixley paid the premium demand- 
ed. ‘Thereafter, on December 6, 1901, at the expira- 
tion of the period covered by the policy, defend- 
ant renewed the same, but without requiring a 
new application; the renewal policy being issued 
at the instance of Pixley and plaintiff, who was 
then the local agent of defendant, upon the daily 
report of the agent to whom the original applica- 
tion had been made. On October 6, 1902, during 
the life of the renewal polity, Pixley received an 
injury to one of his 'humbs, as the result of an ac- 
cident, and died within ten days thereafter. This 
action was brought by plaintiff, beneficiary in the 
policy. on the claim and contention that the in- 
jury to Pixley was the direct and proximate cause 
of his death, and that the policy covered a death 
sy caused. At the trial in the court below, both 
parties requested an instructed verdict. Plaintiff’s 
request was granted upon the theory that there 
were no issues for the jury to pass upon. 

It is contended by defendant on this appeal that, 
on the undisputed evidence shown in the record, 
plaintiff is not entitled to recover, and that the 
court below should have directed a verdict in its 
favor. ‘This contention is based upon two grounds: 
(1) False representations and statements alleged 
to have been made by Pixley in his application 
for insurance; and (2) that defendant is not liable 
under the policy because it appears conclusively 
that the death of Pixley was due in part to dia- 
betes, a bodily infirmity existing when the policy 
was issued, and at the time of the accident and in- 
jury—a condition from which the policy exempts 
defendant from liability. The first point was de- 
cided adversely to defendant in the case of Whit- 
ney v. Ins. Co.. 57 Minn. 472, 59 N. W. Rep. 943. 
It appears in this case as it appeared in that one, 
that, though the insured was afflicted with a 
bodily infirmity and disease at the time his appli- 
cation was made, he expressly informed the agent 
of the insurance company of the fact, and thereis 
no intimation in the record of any fraud or attempt- 
ed concealment of the information from the in- 
suran:-e company on the part of the insured. The 
company is therefore liable if the death of Pixley 
comes within the terms and conditions of the pol- 
icy, and we pass to that question without further 
remark on the subject of alleged false or fraudu- 
lent statements. 

The policy, among other things, provided as 


follows: ‘The Standard Life and Accident In- 
surance Co. * * * hereby insures Lewis E. 
Pixley * * * against loss of time resulting 


* * * 


from bodily injuries caused solely 
external, violent and accidental means. 


by 


* * * 





(5) If death results solely from such injuries as 
the proximate cause thereof within 90 days the 
said company will pay the principal sum of two 
thousand dollars to Henrietta N. White, his sister, 
if then living. * * * (8) This insurance does 
not cover disappearance * * * inno event of 
accident or death * * resulting wholly or 
partly directly or indirectly from bodily or mental 
infirmity, or disorder, or disease in any form. 
While the rule is thoroughly settled that policies 
of this and like character are to be construed lib- 
erally and that ambiguous provisions or those 
capable of two constructions should be construed 
favorably to the insured and most strongly against 
the insurer, plain, explicit language cannot be 
disregarded, nor an interpretation given to the 
policy at variance with the clearly disclosed in- 
tent of the parties. ‘The question to be setted is, 
was the disease the proximate cause of the plaint- 
iff’s death. If the disease was brought about by 
the injury there is no question of the liability of 
the defendant. If the injury resulting in the death 
of the plaintiff by accident, was sufficient solely 
and independent of ihe disease then the defend- 
ant is liable. The rule of proximate cause as ap- 
plied to actions of negligence cannot be applied 
to actions of this character. 1 Cyc. 273. The ex- 
press reservation contained in the policy takes 
this case out of the general rule as to proximate 
cause. While it is true no doubt that the accident 
was at that time the cause of his death, yet it was 
notso independent of the disease which the agree- 
ment expressly provided for. 1 Cyc. 262; Freeman 
v. Accident Ins., 156 Mass. 351, 30 N. E. Rep. 
1013, 17 L. R. A. 753. The rule is well stated by 
Judge Sandborn in Nat. Mas. A. Ass'n v. Shry- 
ock, 73 Fed. Rep. 774, 20 C. C. A. 3:—The 
burden of proof was upon the defendant in error 
to establish the facts that William B. Shryock 
sustained an accident, and that that accident was 
the sole cause of his death, independently of all 
other causes. If Shryock suffered such an acci- 
dent. and Lis death was caused by that alone, the 
association agreed, by this certificate, to pay the 
promised indemnity. But if be was affected with 
a disease or bodily intirmity which caused his 
death, the association was not liable under this 
certificate, whether he also suffered an accident 
ornot. If he sustained an accident, but at the 
time it occurred he was suffering from a pre-ex- 
isting disease or bodily infirmity, and if the acci- 
dent would not bave caused his death if he bad 
not been affected with the disease or infirmity 

but he died because the accident aggravated the 
effects of the disease, or the disease aggravated 
the effects of the accident, the express contract 
was that the association should not be liable for 
the amount of the insurance. ‘The death in such 
a case would not be the result of the accident 
alone. but it would be caused partly by the dis- 
ease and partly by the accident, and the contract 
exempted the association from liability therefor.” 
The decision in that case was followed and applied 
in Commercial Travelers’ Ass'n v. Fulton, 79 Fed. 


* 
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Rep. 423, 24 C.C. A. 654. See, also, Maryland 
Casualty Co. v. Glass (Tex. Civ. App.), 67 S. 
W. Rep. 1062; Association v. Barry, 131 U.S. 
100, 9 Sup. Ct. Rep. 755, 33 L. Ed. 60; Smith v. 
Ins. Co., L. R. 5 Exch. 302; Association v. Grau- 


man, 107 Ind. 288, 7 N. E. Rep. 233. 


We do not understand from the reported decis- 
ion that the Supreme Court of Nebraska. in Mod- 
ern Woodmen v. Shryock, 74 N. W. Rep. 607, 39 
L. R. A. 826, differed from the federal court in 
Association v. Shryock, supra—both cases involv- 
ing the same accident, though under different 
policies—respecting the construction of the con- 
tract or the rules of law applicable thereto. The 
Nebraska court declined to follow the federal 
court in so farasit held that the death there 
complained of was not caused solely by the acci- 
dent, holding that the question was one of fact 
for the jury to determine. We have found no 
case at variance withthe rule laid down by the 
foregoing authorities. Where a seeming vari- 
ance appears, it will be found on examination to 
be upon the question whether the accident was 
the sole cause of the death of the insured, or 
whether that question was one of fact for a jury. 
Such are the cases relied upon by plaintiff in the 
ease at bar. In Fetter v.JIns. Co. (Mo. Sup.), 73 
S. W. Rep. 592, 61 L. R. A. 459, 97 Am, St. Rep. 
560, the court held that the fact that an accident 
ruptured a kidney because of its cancerous con- 
dition did not prevent the accident from being 
the sole cause of the ensuing death of the insured 
‘‘independent of all other causes,’’ within the 
meaning of the policy. It did not appear in that 
case that the diseased condition of the kidney 
contributed in any degree to cause death. The 
trial court instructed the jury in that case that a 
verdict for plaintiff could not be returned unless 
they found that the accident ‘‘was the sole and 
only direct cause of the death.’’ The Supreme 
Court upheld this instruction. In Freeman y. 
Accident Ins.Co., 156 Mass. 351,30 N. E. Rep. 1013, 
17 L. R. A. 753, it appeared that the insured died 
from peritonitis, and the question presented was 
whether an accidental injury was the proximate 
cause of his death. The terms of the policy were 
similar to those in the case at bar—exempting the 
company from liability where death resulted 
partly from disease or bodily infirmity. The trial 
court charged the jury that the question whether 
peritonitis. if that caused the death of the in- 
sured, was the proximate cause thereof, within 
the meaning of the policy, such as to prevert a 
recovery, depended upon the question whether or 
not before and at the time of the accident he was 
suffering from that disease; that, if he was. then, 
within the meaning of the policy, although ag- 
gravated and made fatal by the accident, no re- 
covery could be had, but if, owing to existing 
lesions caused by the disease, but not having the 
disease at the time, the same kind of a ‘*malady 
was started up,’’ and resulted fatally, the com- 
pany was liable. The Supreme Court sustained 





the instructions, saying that the trial court there- 
by interpreted the policy in accordance with the 
intent of the parties. The case was disposed of 
adversely to the insurance company on the theory 
that the injury caused the disease which termi- 
nated in the death of the insured; expressly hold- 
ing that if the disease existed at the time the in- 
jury was received, and co-operated to cause 
death, no recovery could be had. 

It was held that death caused by illuminating 
gas would come within the meaning of accident 
as distinguished from disease. Bacon vy. U.S. 
Mut. Acc. Ass‘n, 123 N. Y. 394, 25 N. E. 
Rep. 399. See, also, Southard R. P. A. Co., 34 
Conn. 574; McCarthy v. Travelers, 8 Ins. L. J. 
208; Pollock v. U. S. Mut. Ass*n. 12 Ins. L. J. 
319, 102 Pa. St. 239; Whitehouse y. ‘Tray. 
Ins. Co., 7 Ins. L. J. 283; Hill v. H. A. Ins. Co., 
22 Hun, 187; Bayless v. Trav. Ins. Co.. 14 Blatch. 
143; Reynolds vy. Accidental Ins. Co., 22 L. J. (N. 
S.) 820. 


WHEN NEGLIGENCE OF CARRIER WILL 
RENDER HIM LIABLE FOR LOSS OF 
GOODS CAUSED BY ACT OF GOD. 


The ‘‘Act of God, has been defined as a 
natural necessity which could not have been 
occasioned by the intervention of man but 
proceeds from physical causes alone, such as 
the violence of the winds or seas or other 
natural accident.’’! 

The following have been held by the courts 
to be ‘‘Acts of God:’’ an unprecedented 
flood ;? a low stage of water in a navigable 
river ;* a wind of extraordinary violence ;* a 
hard freeze ;° the freezing over of a canal or 


1 Forrard v. Pittard, 1 Term Rep. 27; Ferguson 
v. Brent, 12 Md. 9, 71 Am. Dec. 582; Reaves v. 
Waterman, 6 Speers Law (S. Car.), 197, 42 Am. Dee. 
364. 

2 Nashville & Chattanooga Ry. Co. v. David, 6 Heisk. 
(Tenn.) 261, 19Am. Rep. 594; Denny v. N. Y. Cent. 
R. R. Co., 13 Gray, 481, 74 Am. Dee. 645; Hoadley v. 
Transportation Co., 115 Mass. 304, 15 Am. Rep. 106; 
Davis v. Wabash & C. Ry. Co., 89 Mo. 340. 23 Cent. L. J. 
513; Smith v. R. R., 91 Ala. 455, 24 Am. St. Rep. 929; 
M., K. & T. Ry. Co. of Texas v. Davidson (Tex.), 
60S. W. Rep. 278: Memphis & C. Ry. Co. v. Reeves, 
10 Wall. 176; Empire State Cattle Co. v. R. R., 135 Fed 
Rep. 135. 

3 Bennett v. Bryan, 38 Miss. 17, 75 Am. Dec. 90; 
Silver v. Hale, 2 Mo. App. 557. 

4 City of Allegheny v. Zimmerman, 95 Pa. St. 287, 
40 Am. Rep. 649; Blythe v. D. & R. G. Ry. Co., 15 
Colo. 333, 22 Am. Rep. 403, 32 Cent. L. J. 266. 

5 Wolf v. Am. Exp. Co., 43 Mo. 421, 97 Am. Dee. 
406; Read v. R. R., 60 Mo. 199; McGraw v. R. R., 18 
W. Va. 361, 41 Am. Rep. 696; Burrowes y. R. R., 33 
Mich. 6. 
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navigable river ;° and a violent snow storm,‘ 
but an ordinary rain is not.® Nor is a fire 
unless it is kindled by lightning or some 
other force of nature. ?® 

A common carrier is in the absence of a 
special contract, the insurer of goods de- 
livered to him for transportation against all 
perils except the act of God, or public 
enemies,!® other than those that arise from 
the inherent defects of the property itself,!! 
and though not liable for a loss or injury 
caused solely by the act of God, as an un- 
precedented flood,!? for loss of goods from 
fire breaking out in a car which had been 
blown from the track by a wind of extraor- 
dinary violence and overturned,’* the strik- 


6 Parson vy. Hardie, 14 Wend. 215, 28 Am. Dee. 521; 
Bowman vy. Teall, 23 Wend. 306, 35 Am. Dec. 562; 
Empire, ete.,Co. v. Wallace, 68 Pa. St. 302, 8 Am 
Rep. 178. 

7 Ballentine v. R. R., 40 Mo. 491, 98 Am. Dec. 315 
Pruitt v. R. R., 62 Mo. 527; Black v. R. R. (Neb.) 
46 N. W. Rep. 428; Jones v. R. R. (Minn.), 97 N. W. 
Rep. 893, 58 Cent. L. J. 262; Herring v. R. R. (Va., 
9 Va. Law Register, 534, 45 S. E. Rep. 322, 58 Cent. 
L. J. 262. 

8 Klauber v. Am. Exp. Co., 21 Wis. 21, 91 Am, 
Dee. 452. 

® Norway Plains Co. y. R. R., 1 Gray, 262, 61 Am. 
Dee. 423. : 

10 Colt v. MeMechen, 6 Johns. (N. Y.) 160, 5 Am. 
Dec. 200; Elliott v. Rossell, 10 Johns. (N. Y.) 1, 6 
Am. Dec. 306; Bowman vy. Teall, 28 Wend. 306, 35 
Am. Dec. 562; Hill v. Humphreys, 5 Watts & Serge- 
ant, 123, 39 Am, Dec. 117; Chevallus v. Strahan, 2 
Tex. 115, 47 Am. Dec. 634; Chicago, etc., R. R. Co. v. 
Manning (Neb.), 37 N. W. Rep. 462, Wolfv. Am. Exp. 
Co., 43 Mo. 421, 97 Am. Dec. 406, Read v. Railroad, 
60 Mo. 199; Thomas vy. Wabash & St. Louis Ry. Co., 
63 Fed. Rep. 200. 

1r Lawson on Contracts of Carriers, page 15, and 
note 94, with cases cited; Hance v. Pac. Exp. Co., 48 
Mo. App. 179 and 66 Mo. App. 486; Lachner v. Ex- 
press Co., 72 Mo App. 13; Lail v. Express Co., 81 
Mo. App. 232; Cash y. Ry., 81 Mo. App. 109. 


12 Davis v. Wabash & West. Ry. Co., 89 Mo. 340, 23 
Cent. L. J. 518; Nashville, ete., Ry. Co. v. David, 6 
Heisk. (Tenn.) 261, 19 Am. Rep. 594; Smith v. Ry. 
Co., 91 Ala. 455, 24 Am. St. Rep. 929; Memphis, ete., 
Ry. Co. v. Reeves, 10 Wall. (U. S.) 176, L. Co. Op. 
Ed. 19, page 909; Missouri, Kan. & Tex. Ry. Co. 
of Texas v Davidson (Tex.), 60 S. W. Rep. 278; 
Norris v. R. R. Co., 23 Fla. 182, 11 Am. St. Rep. 355. 
In which case the R. R. Co. was held not liable for 
damages toacar of oranges shipped from Florida to 
Cincinnati, O., and spoiled by delay, eaused by high 
water in the Ohio river, in 1884, where the road used 
every exertion to deliver them as soon as possible, 
though the water in the river at the same point had 
been about as high in 1882 and 1883, but before 1882, 
such floods had been unprecedented. 


13 Blythe v. Denver & R. G. R. R. Co., 15 Colo* 
333, 22 Am. St. Rep. 403, 32 Cent. L. J. 266. 





ing of a vessel upon a rock not generally 
known to navigators (if the master is com- 
petent and careful);'* the drifting of a 
vessel against the shore caused by a sudden 
lull in the wind,!® loss in a violent snowstorm 
where the carrier has diligently endeavored 
to save the property.'® Yet if the carrier has 
been guilty of negligence and the loss or 
injury may be attributed to his negligence 
the intervention of an act of God does not 
excuse him. It has been held that where the 
carrier is guilty of negligence he is responsi- 
ble for a loss caused by an act of God, though 
unconnected with the negligence, as when 
a vessel not seaworthy for the particular 
voyage founders on a rock during a storm,!7 
or if the master of a vessel which strikes 
upon a rock, not generally known to naviga- 
tors is incompetent or reckless.!* But the 
very strict rule has not been generally ap- 
proved and it is now held that if the loss or 
injury in such case must have occurred with- 
out any negligence on the part of the carrier 
he is not liable.!® 


The general rule of the reported cases is 
that if the carrier has been guilty of negli- 
gence, and by such negligence brought the 
goods in the way of the danger, or if the loss 
or injury might have been prevented by the 
exercise of care and diligence on his part, 
which he fails to exercise,and by reason of such 
negligence there is an opportunity for the 
act of God to operate, the loss is due to his 
negligence,?° as where a vessel during low 
tide caused by astorm struck a timber pro- 
jecting from a wharf it was held to be the 
duty of a common carrier to see that not 
only his wharf, but others which he uses are 
safe and properly constructed; that his neg- 


14 Williams v. Grant, 1 Conn. 487, 7 Am. Dec. 235 

15 Colt v. MeMechen, 6 Johns. (N. Y.) 160, 5 Am, 
Dec. 200. 

16 Black v. R. R. (Neb.), 46 N. W. Rep. 428; Jones, 
v. R. R. (Minn.), 97 N. W. Rep. 893, 58 Cent. L. J. 315 

17 Bell v. Reed, 4 Binney (Pa.), 126,5 Am. Dec. 98. 

18 Williams v. Grant, 1 Conn. 487,7 Am. Dec. 235. 


19 Hart v. Allen, 2 Watts (Pa.), 114; Collier 
v. Valentine, 11 Mo. 299. 
20 Elliott v. Rossel, 10 Johns (N. Y.) 1,6 Am. 


Dec. 306; Bowman vy. Teall, 28 Wend. 306, 35 Am. 
Dee. 562; Chicago, ete., R. R. Co. v. Manning 
(Neb.), 37 N. W. Rep. 462; Fish v. Chapman, 2 Ga 
348, 46 Am. Dec. 393; Savannah, etc., Ry. Co. v. Com - 
mercial Guano Co. (Ga.), 30 S. E. Rep. 555; Black v 
R. R. (Neb.), 46 N. W. Rep. 428; Read v. R. R. Co., 60 
Mo. 199; Pruitt v. R. R., 62 Mo. 527. 
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ligence was the cause of the accident.?! And 
where during high water ina river a hogshead 
was swept overboard at a bend, by a cypress 
well known to navigators the carrier was held 
liable ;?? also for the grounding of a vessel 
caused by the shifting of a buoy ;?* for the 
freezing and loss of wine left unprotected 
upon an open platform, when if it had been 
covered up or put in the depot it would not 
have frozen ;?4 and for damages caused by a 
vessel striking upon a rock well known to nav- 
igators ;*° or a snag well known to persons 
whose duty it isto navigate the river.?® And 
in a case where a wagoner started across a 
stream with an insufficient team, on which 
account the wagon stopped in the stream, and 
while stopped a sudden rise of the stream dam- 
aged the goods, the loss was held chargeable to 
the attempt to cross with an insufficient team, 
not to the sudden rise of the stream.?? 

In strict accordance with the doctrine that 
the carrier is liable for a loss from the ‘‘act 
of God’’ where he has been negligent, and 
but for such negligence the goods in his cus- 
tody would not have encountered the peril of 
such act, are the decisions which hold that 
where a loss occurs from such cause after a 
negligent delay of the carrier, but for which 
the particular peril would not have been en- 
countered, the carrier is nevertheless liable, 
and the accident chargeable to his negligence 
which brought the goods into the danger. 
Where a shipment of goods has been negli- 
gently delayed in transportation, and part of 
them were waiting trans-shipment in defend- 
ant’s depot at Albany, N. Y., and were de- 
stroyed there in an unprecedented flood in the 
Hudson river, which they would not have 
been in any danger of, if they had been for- 
warded promptly, the carrier was held liable 
on account of the delay,?* the court saying: 
‘*If there be any co-operation of man or any 
admixture of human means the injury is not 


2t New Brunswick Transportation Co. v. Tiers, 4 
Zabriskie (N. J.), 697, 64 Am. Dec. 394. 
2 Williams v. Branson, 1 Murphy (N.C.), 417, 4 
Am. Dee. 562. 
23 Reaves v. Waterman, 2 Speers Law (S. C.), 197, 42 
Am. Dee, 364. 
*4 Wolf v. Express Co., 43 Mo. 421, 97 Am. Dec. 406 
2 Williams v. Grant, 1 Conn. 487, 7 Am. Dec. 235. 
26 Costigan v. Michaels Transportation Co., 38 Mo. 
App. 219. 
27 Loomis v. Tearson, Harper (S. C.) 470. 
2°83 Michaels v. R. R., 30 N. Y. 564,86 Am. Dee. 415. 





in a legal sense the ‘act of God.’’’ And in the 
case of Read v. Spaulding,?® an action for 
the loss of goods in the same flood, at the same 
place after a similar delay, the court held 
that the carrier was liable, though he could 
not reasonably have anticipated that his de- 
lay would be attended with such injurious 
consequences. In Illinois the carrier was 
held liable for loss of fruit trees by frost and 
fire after an unreasonable delay in transporta- 
tion,?° and for the loss of the baggage of a 
passenger washed away by a flood where if 
the carrier had not negligently failed to place 
the baggage on its fast train, which the pas- 
senger had taken, it would have passed the 
point of danger before the flood.*! This rule 
is approved by the Supreme Court of Nebraska 
as applicable to carriers of goods, but not car- 
riers of passengers,*? and so far as perishable 
property is concerned, by the Supreme Court 
of West Virginia, which held the carrier liable 
for the loss of potatoes by freezing to which 
they were made liable by a negligent delay on 
his part.** But the reasoning of the opinion 


in that case is against holding him liable for . 


such consequences of delay to non-perishable 
property, the court saying: 

‘*It is obvious that ordinarily the delay in 
shipping articles not liable to decay or dam- 
age, such as iron, wool, cotton, grain and 
things of like character not liable to be in- 
jured by a few days’ delay, would be no test 
in a case where the delay of a day in trans- 
portation would result in loss or damage by 
reason of their nature and inherent character, 
such as live stock, fish, oysters, fruits, veget- 
ables and things of like character. In the 
one case there is nothing in the thing itself 
which would induce a prudent business man 
to anticipate injury from a temporary delay in 
transportation, whereas in the other case any 
prudent business man, from the nature of the 
thing itself might reasonably anticipate loss 
or damage from delay.”’ 


29 30 N. Y. 630, 86 Am. Dee, 426. 

30 Mich. Cent. R. R. Co. v. Curtis, 80 Ill. 324. 

‘1 Wald v. Pittsburg, ete., R. R. Co., 162 Ill. 545, 53 
Am, St. Rep. 267. 

32 MecClary v. Sioux City, ete., R. R. Co., 3 Neb. 44, 19 
Am. Rep. 631. 

33 McGraw v. B. & O. R. R. Co., 18 W. Va. 361, 41 
Am. Rep. 696. 

34 Jones v. R. R. (Minn.), 97 N. W. Rep. 893, 58 
Cent. L. J. 262; Bibb Broom Corn Co. v. A. T. & S. F. 
R. Y. Co. (Minn.), 102 N. W. Rep. 79. 
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The Supreme Court of Minnesota has also 
adopted the rule that where the carrier’s neg- 
ligence contributes to the loss, the fact that 
it was caused by the act of God does not 
excuse him.** In the case of Bibb Broom Corn 
Co. v. Railroad, supra, a car of broom corn 
was on May 12th, 1903, shipped from Staf- 
ford, Kansas, to the plaintiff in Minnesota by 
way ofthe A. T. &S. F. Ry. Co., to be carried 
by it to Kansas City, Mo.,and there delivered 
to the C. & G. Ry. Co., te be forwarded to 
its destination. The car reached Kansas City 
on May 23rd, but through the negligence of 
the defendant the C. & G. Ry. Co. failed to 
get notice of its arrival, and it being still in 
the yards of defendant at Kansas City, at 
the time of an unprecedented flood there, 
during the last two days of May and the early 
part of June, the broom corn was destroyed 
hy the flood. The defendant was held liable 
for the loss, the court saying that ‘‘it is the 
duty of a common carrier to whom goods are 
delivered for transportation to forward them 
promptly without unnecessary delay. If he 
fails to do so, and carelessly delays the ship- 
ment and the goods are overtaken in transit 
and damaged by an act of God, which would 
not have caused the damage had there been 
no delay, he is liable, even though the act of 
God could not reasonably have been antici- 
pated. The negligence and unreasonable 
delay is suc! a proximate or concurring cause 
as renders a carrier liable. .* * *” 

It has been held that when, after goods have 
reached their destination, the carrier, in vie- 
lation of uniform usage, neglects to give notice 
of their arrival, or negligently fails to deliver 
them to a consignee ready to receive them, he 
is liable for their subsequent destruction by 
act of God.*® 

The contrary rule (to the foregoing) that 
the carrier is bound to make provision only 
for those dangers which, in the exercise of 
ordinary skill and prudence he can reasonably 
anticipate, and that unless it could thus be 
reasonably anticipated that a negligent delay 
would probably result in the goods in his cus- 
tody being lost or destroyed by an act of 
God, in case of loss or destruction by such 
act, the act of God and not the negligence of 
the carrier is the proximate cause of the loss 
and the carrier exonerated, is approved by 


3% Richmond & D. R. R. Co. vy. Benson, 86 Ga. 203. 
22 Am. St. Rep. 446. 





the majority of the courts in the United States 
In Morrison v. Davis,*® the leading case upon- 
that side of the question, a canal boat, in 
consequence of the delay caused by the boat's 
being drawn by a lame horse, encountered a 
flood which destroyed the goods carried ; but 
for which delay the boat would have passed 
the point of danger before the flood, the court 
defining the liability of common carriers says : 
‘*They are answerable for the ordinary and 
proximate consequences of their negligence, 
and not for those that are remote and extra- 
ordinary, and this liability includes all those 
consequences which may have arisen from the 
neglect to make provision for those dangers 
which ordinary skill and foresight is bound 
to anticipate.’’ 

The doctrine of this case is reaffirmed in a 
later decision in that state.*7 It is also the 
doctrine of the Massachusetts courts, which 
have held that where goods are destroyed by 
an act of God, of which they would not have 
been in peril except for the negligent delay on 
the part of the carrier, the act of God is the 
proximate cause of the loss and the carrier is 
not liable, unless he could by the exercise of 
ordinary skill and prudence have foreseen the 
consequences of his delay,*®® and of the courts 
of the states of Ohio,*® Mississippi,‘® and 
Texas.‘! In the case of International R. R. 
Co. v. Bergman. supra, it was decided that a 
negligent delay of two or three days to deliver 
goods which it was the carrier’s duty to de- 
liver did not render him liable for their de- 
struction by an unprecedented storm— that 
at Galveston in September, 1900—and in the 
case of Hunt Bros. v. Ry. Co., supra, it was 
held that where cars containing wheat ar- 
rived at Galveston a few days before that 
storm, the neglect of the carrier for that 
length of time to place them on proper elevator 
tracks, or to notify the persons holding the 
invoices of the arrival of the wheat, would 


36 20 Pa. St. 171, 57 Am. Dec. 695. 

37 Hogg v. R. R., 85 Pa. St. 293, 27 Am. Rep. 453. 

38 Denny vy. N. Y. Cent. R. Co., 13 Gray, 481, 74 
Am. Dec. 645; Hoadley v. Northern Transportation 
Co., 115 Mass. 304,15 Am. Rep. 106. 

39 Daniels v. Ballentine, 23 Ohio St. 532, 13 Am. 
Rep. 264. 

40 Yazoo & M. V. R. R. Co. v. Millsaps,2 So. 
Rep. 672. 

41 Gulf, C. & S. F. Ry. Co.v. Darby (Tex.), 
67S. W. Rep. 672; International R. R. Co. v. Bergman 
(Tex.), 64 S. W. Rep. 999; Hunt Bros. Ry. Co. (Tex.), 
74S. W. Rep. 69. 
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not render him liable for its loss in that storm. 
This rule also prevails in the state of Virginia. 
In the case of Herring v. Railroad,*? there 
had been a negligent delay on the part of the 
carrier, in the transportation of livestock, in 
consequence of which the stock encountered 
a severe storm, which it would have escaped 
if it had been forwarded promptly ; the court 
held that the carrier was not liable for the 
loss to the stock caused by the storm, as it 
could not have reasonably anticipated such a 
storm; saying that the delay might as well 
have been the means of keeping the stock out 
of a storm as of exposing it to one, and as the 
carrier would be allowed no credit in the first 
tase, he should not be made to pay damages 
in the other. The Supreme Court of Mich- 
igan has held the same way, even in case of a 
loss to apples by freezing, after a negligent 
delay by the ecarrier.4* ‘The courts of the 
state of Missouri have not been constant to 
either rule. At first they followed the case of 
Morrison vy. Davis, supra, and held that the 
carrier was liable only for such consequences 
of his negligent delay as could reasonably 
have been anticipated.‘* In later cases they 
have hele that where there has been a negli- 
gent delay in the carriage of perishable prop- 
erty, after which it was lost by freezing, 
the loss is due to the carrier’s negligence and 
not to the act of God,*® and in their reason- 
ing approved the rule that where there has 
been a negligent delay in transportation, after 
which the goods are destroyed or injured by 
an act of God, the loss is chargeable to the 
carrier’s negligence.*® But it has been de- 
cided by the Kansas City Court of Appeals 
in a very recent case*’ that where a carrier 
neglected for one day (May 29th, 1903) to 


"Va. Ct. Appeals,9 Va. Law Register, 534, 45 
S. E. Rep. 322, 58 Cent. L. J. 262. 

® Burrows vy. Mich. Cent. R. R. Co., 33 Mich. 6. 

44 Clark v. Pac. R. R., 39 Mo. 184; Ballentine v. R. R. 
40 Mo. 491. 

4 Wolf v. Express Co., 43 Mo. 421, 97 Am. Dee. 
406; Vaille v. R. R., 63 Mo. 230; Read v. R. R., 60 Mo- 
199. 

4 Cases cited in Note 45, and Pruitt v. R. R. Co., 62 
Mo. 527, in which case, Napton, J. delivering the 
opinion, says: “The latest decisions of this court 
Wolf v. Am. Exp. Co., 43 Mo. 421 and Read v. R. R., 
60 Mo, 199, evidently incline to the position adopted 
by the eourts of New York, and adhered to by the 
courts of that state in repeated cases.” 

47 Moffat Commission Co. vy. U. P. R. R. Co., K. C. 
Ct. App. Mo. June 5th, 1905. 





transfer cars containing wheat from its tracks 
to the elevator tracks after an order given to 
do so, on the next day (May 30th, 1903) the 
flood at Kansas City, Mo., where the cars 
had reached such a stage that they could not 
be moved, and the wheat was destroyed by 
that flood, the carrier was not liable, as such 
consequence of his negligent delay could not 
by the exercise of ordinary care have been 
reasonably anticipated, following Morrison v. 
Davis, supra. The Federal courts also fol- 
low the rule laid down in Morrison v. Davis, 
supra.*® In the case of Empire State Cattle 
Co. v. Railroad, supra, cattle which had been 
shipped from New Mexico and Texas on May 
26th, 1903, were negligently delayed in trans- 
portation, reaching Kansas City, Mo., on 
May 29th, and could not be forwarded before 
the unprecedented flood at that place, on the 
last days of May and first days of June, which 
caused a partial loss of the shipment; it was 
held that the flood was the proximate cause 
of the loss and the carrier not liable for the 
consequences of delay which could not have 
been reasonably anticipated. 

So strict have some of the courts been in 
holding the carrier liable for loss where he has 
been negligent, that they held that in every 
case where he deviated from the route by 
which he had contracted to carry goods, or, 
where none was designated in the contract, 
from the usual route, he became an insurer 
and was liable for a loss by the act of God, 
whether occurring in consequence of such 
deviation or not,*® though others place his 
liability upon the ground that the loss oc- 
curred in consequence of the deviation.®® A 
loss is not chargeable to the act of God when 
the goods are not injured in the disaster caused 
by such act, but are afterwards lost to the 
owner by some other peril from which the 
sarrier could have protected them by the exer- 
cise of care and diligence ;°! and when the 


48 Memphis & C. R. R. Co. v. Reeves, 10 Wall. 176, 
L. Co-Op. Ed. 19, p. 909; Sherman v. Lancaster Mills, 
71 Fed. Rep. 481; Empire State Cattle Co. v. A. 
T. & 8. F. Ry. Co. in Cir. Ct. of U.S. for Dist. of Kan- 
sas, 135 Fed. Rep. 135. 

49 Davis v. Garret, 6 Bingham, 716; Hand v. Baynes, 
4 Whart. Pa. 204, 23 Am. Dec. 54. 

50 Crosby iv. Fitch, 12 Conn. 410, 31 Am. Dec. 745; 
Powers v. Davenport, 7 Blackford (Ind.), 497, 48 Am, 
Dec. 100. 

51 The Maggie Hammond, 9 Wall, 435; L. Co-op. Ed. 
19, p. 772; Isenberg{v. R. R. Co.,13 Mo. App. 415; 
Lang v. Pa. R. R. Co., 14 Pa. St. 342, 35 Am. St- 
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loss sustained by such act is not a total one 
it is the duty of the carrier to use such means 
to preserve such portions of the goods as still 
retain some value, and deliver them to the 
consignee without any further damage, as 
skillful and prudent men engaged in the busi- 
ness might be expected to use under the 
circumstances,*! thus if the goods are landed 
at a different place from their destination the 
carrier is liable unless they are delivered 
without any further damage than that caused 
by the act of God,** and it is his duty to un- 
pack and dry a package of furs wet bya 
storm,®* or coffee wet by accident.°* 


Except in the case of live animals, where 
it is held that the shipper must show some 
negligence of the carrier in the first place,° ® 
the prima facie presumption is that when 
goods in the custody of a common carrier are 
lost or injured it is the fault of the carrier,®? 
and some of the decisions hold that evrn after 
the carrier has shown that the loss was caused 
by an act of God, the burden of proof is still 
on him to go further and show that he has 
been free from negligence contributing to the 
disaster,°® but the preponderance of author- 


Rep. 846. Where cars containing whisky were 
wrecked but the whisky not injured, the freight 
crew left the cars unguarded and part of the 
whisky was drunken by thieves, and the re’ 
mainder destroyed to keep the thieves from drinking 
it by citizens who guarded the same for 24 hours. 

52 Lawson on Contracts of Carriers, page 14; Day 
v. Ridley, 16 Vt. 48, 42 Am. Dee. 489; Chouteau v. 
Leech, 18 Pa, St. 224, 57 Am. Dee. 602; Bird v. Crom- 
well, 1 Mo. 81, 18 Am. Dee. 470. 

‘3 Day v. Ridley, supra. 

‘4 Chouteau v. Leech, supra. 


* Bird vy. Cromwell, supra, but it was held in the 
case of Steamboat Lynx v. King, 12 Mo. 272, thata 
carrier by boat on the Western waters of the U. 8S. 
was not liable for failing to dry a quantity of wheat 
wet by a storm when he would have had to dry it on 
land and delay the boat. 

56 Hance v. Pac. Exp. Co., 48 Mo. App. 179 and 66 
Mo. App. 486; Lachner v. Exp. Co., 72 Mo. App, 
13; Lail v. Pae. Exp. Co.,81 Mo. App. 232; Cash v. Ry. 
81 Mo. App. 109. 

57 Hillv. Sturgeon, 28 Mo. 322 and 35 Mo. 212; Nave 
vy. Pac. Exp. Co., 19 Mo. App. 563; Degge v. Am. Exp. 
Co., 64 Mo. App. 102; Wolf v. Am. Exp. Co., 
43 Mo. 421, 97 Am. Dec. 406; Davis v. R. R., 89 
Mo. 348, 23 Cent. L. J. 518; Southern Exp. Co. v. 
Newby, 36 Ga. 635, 91 Am. Dec. 783; Jones y. R. R, 
(Minn.), 97 N. W. Rep. 893, 58 Cent. L. J. £62; Clark 
v. Barnwell, 12 How. 272, L. Co-op. Ed. 13, p. 985; 
Memphis, etc., R. R. Co. v. Reeves, 10 Wall. 176, L. 
Co-op. Ed. 19, p. 999,{Grier v. R. R., 108 Mo. App. 
565. 

53 Read vy. Spaulding, 30 N. Y. 630,86 Am. Dec. 





ity is to the effect that when a loss or injury 
occurs the carrier is prima facie liable, but if 
he shows that the same was caused by act 
of God he is prima facie released from liabil- 
ity, and the burden of proof shifts to the 
party seeking to hold him liable, to show that 
the loss might notwithstanding have been 
prevented by the exercise of reasonable care 
and diligence, and but for the negligence of 
the carrier, would not have happened.®® 


Joun T. MarsHALct. 
Kansas City, Mo. 


426. Concurring opinion of Davis, J., in Michaels v 
R. R., 30 N. Y. 564, 86 Am. Dec. 415; Graham y, 
Davis, 4 Ohio St. 362,62 Am. Dec. 285; Hilly. Stur- 
geon, 28 Mo. 323, 35 Mo. 212. 

59 Wolf v. Amer. Exp. Co., supra; Read v. R. R., 
60 Mo. 199; Davis v. Ry. Co., supra; Witting v. 
R. R. Co., 101 Mo. 681; New Brunswick Transporta- 
tion Co. v. Tiers, supra; Jones v. R. R. Co., supra; 
Clark v. Barnwell, supra; Memphis, ete., R. R. v. 
Reeves, supra; Grier v. R. R. Co., 108 Mo. App. 565. 


STATUTE OF FRAUDS — ENFORCEMENT OF 
PAROL TRUSTDS. 





GALLAGHER vy. NORTHRUP. “ 





Supreme Court of Illinois, June 23, 1906. 


A conveyance, by a husband and wife, of property 
standing in the name of the husband, to their son, 
with the parol understanding that the son shall re- 
convey to the wife, vests title in the son, the husband 
not being then indebted, regardless of whether the 
husband or the wife was, priorto the conveyance, the 
real owner of the premises. 


A verbal trust, imposed on a conveyance by a hus- 
band and wife to their son, that the son shall convey 
to the wife, is not void, but at most voidable, and, if 
executed by the son before the acquisition by third 
persons of equities arising out of the son’s apparent 
ownership of the property, places an unimpeachable 
title in the wife. 


A parol agreement by a son to convey to his mother 
property conveyed to him by his father and mother 
without consideration, and solely in order to place the 
property in the mother, could not be avoided by the 
son under the statute of frauds, but could be enforced 
by the mother, who was in possession by tenants with- 
out the payment of any consideration by her. 


Boaes, J.: This was a bill in chancery filed 
in the circuit court of Cook county for a decree 
declaring the title held by one Winifred M. 
Gallagher to the premises known as No. 5356 
State street, Chicago, to be subject to the lien of 
ajudgment which the appellee had obtained 
against one John D. Gallagher. Ona hearing 
the court awarded a deeree according to the 
prayer of the bill, and the Appellate Court for 
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the First District on appeal affirmed the decree. 
A further appeal was thereupon perfected to 
this court. 

In 1884 the title tothe premises here involved 
was in Hugh Gallagber, husband of Winifted and 
father of said John D. Gallagher, and so remained 
until the 30th day of December, 1896, when 
said Hugh Gallagher and his. wife executed a 
deed conveying the premises to said John D. 
Gallagher their son. On the 13th day of Febru- 


ary. 1897, said John D. offered bimself as surety - 


in a replevin bond to the coroner of Cook county, 
taken in an action of replevin in which the 
appellee was defendant, and to qualify as such 
surety made oath, in an affidavit attached to the 
bond, that he was the owner in fee simple of said 
lot, that the same was worth $8,000, and that he 
had personal property of the value of $300. The 
deputy coroner, who had the writ to execute, re- 
lying upon the statements made in the affidavit, 
accepted him as surety, and he entered the bond 
with one Billingsly as principal, and the replevin 
writ was then executed by the coroner. The 
conditions of the replevin bond were not per- 
formed, and the appellee instituted an action 
thereon, and onthe 30th day of March, 1900, 
recovered judgment inthe sum of $!,008.50 
against the obligors, including said John D. 
Gallagher. Execution was sued outon the judg- 
ment and returned nulla bona. On the 8th day 
of May, 1897, about four months after the execu- 
tion of the deed by said Hugh Gallagher and 
wife to said John D., and nearly tbree years be- 
fore the rendition of the judgment on the replevin 
bond, the said John D. Gallagher reconveyed 
the premises to Winifred, his mother. Hugh 
Gallagher was then living, but departed this 
life in November, 1898. ‘The bill herein was in 
the nature of a creditors’ bill for a decree de- 
claring the reconveyance of the property by 
John D. to his mother, Winifred, to be volun- 
tary and in fraud of the rights of the plaintiff in 
the judgment, the appellee here. ‘The contention 
of the mother, Winifred, was, that she was the 
real and true owner of the property, though 
title to the premises stood in her husband, and 
that it was conveyed by her and her husband to 
theirson, John D., as a trustee to reconvey it to 
her, in order to transfer the title from her hus- 
band. Hugh, to herself. The basis of her claim 
of title was that asum of money which she had 
earned by her own labor before her marriage 
was afterwards invested in certain real estate, 
which was sold and the proceeds again invested 
in other real estate, which, in turn, was also sold 
and the proceeds invested in the purchase of the 
premises here involved. ‘The title to all of the 
properties was taken inthe name of the husband. 

We need not consider the controversy as to the 
legal sufticiency of Winifred’s claim of owner- 
ship as against her husband, who held the legal 
title. It was proven, and without dispute, that 
said Hugh and Winifred conveyed the lot to 
John D. forthe purpose and with the under- 





standing that he should reconvey to bis mother, 
Winifred; the intent of the husband and wife 
being to divest the husband of title to the 
premises and to invest the title thereto in the 
wife, Winifred, the son bc ing merely the medium 
for the transfer of the title. Hugh Gallagher 
was not then indebted,and whether he was the 
real owner of the property ormerely held the title 
thereto in trust for Winifred, he desired to place 
the title in his wife, and to accomplish that end 
he and his wife conveyed the land to the son, to 
be by the son reconveyed to his mother. Wini- 
fred. Whether Hugh or Winifred was the real 
owner of the premises, this deed invested John 
with the title thereto. The trust reposed in the 
son, John D., that he would reconvey to his 
mother, was verbal, and for that reason, it is in- 
sisted, it was not legally enforceable, should John 
D. interpose the plea of the-statute of frauds in 
any suit to enforce the trust. Though verbal the 
trust was not void, but only voidable, and if 
John D. had executed a deed of reconveyance 
before any third person obtained any rights or 
equities because of the apparent ownership or 
title of said John D., itis clear Winifred would 
have taken by such reconveyance an unimpeach- 
able title. 


But itis urged that the mother, Winifred, 
negligently permitted the title tothe premises to 
remain in said John D., and tkat before he exe- 
cuted adeed of reconveyance of the title to herhe 
appeared before the coroner, who then had in 
his hands for service a writ of replevin issued 
in an action of replevin against the appellee, and 
in order to induce the coroner to accept him as 
a good and sufficient security on the bond required 
of the plaintiff in the action he subscribed and 
made oath before said coroner to an aflidavit in 
which he stated thathe was the owner of the 
premises in controversy in fee simple and that 
the premises were worth $8,000, etc.; that the 
coroner, relying on the statements in the aftida- 
vit, accepted him as surety on said bond: that 
subsequently the conditions of the bond were not 
complied with, andthat an actton in the name 
of the coroner, for the use of the appellee. was 
instituted on the bond, and judgment entered 
against said John D.: that no property couid be 
found belonging tothe said John D. which could 
be seized to satisfy the judgment. and it is the 
contention of the appellee that in this state of 
ease Winifred should be deemed and declared 
estopped to receive andretain the premises as 
against the equity of the appellee as a judgment 
creditor of said John D., such equity being, it 
is urged, superior to that of Winifred as the 
grantee in the deed from John D. The ground 
upon which this asserted estoppel must rest is 
that John D. was clothed with the apparent title 
and ownership of the premises by the act of 
Winifred, and that she negligently permitted 
him to continue to be the apparent owner there- 
of, and that while sothe apparent owner of the 
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premises he made an affidavit asserting that he 
owned the full and exclusive title to the premises; 
that on the faith of this statement he incurred 
obligations to the appellee, and that the pro- 
perty became impressed with the equity of the 
appellee; and that Winifred should be estopped 
to claim the ownership of the property as against 
the judgment held by the appellee. 

Without being understood to assent to the cor- 
rectness of this proposition as a principle of 
equity, we remark, as is said by the author of the 
article on estoppel in the American and English 
Encyclopedia of Law (vol. 11 [2d Ed.]p. 434), 
“that it is essential to the application of the 
principle of equitable estopnvel that the party 
claiming to have been influenced by the conduct 
or declarations of another to his injury was him- 
self not only destitute of knowledge of the state 
of facts, but also was destituteof any convenient 
and available means of acquiring such know- 
lege.”’ Or, asthe same principle is asserted in 
16 Cye. p. 738: ‘*As a corollary to the proposi- 
tion that the party setting up an estoppel must 
have acted in reliance upon the conduct or rep- 
resentations of the party sought to be estopped, 
it is, asa general rule, essential that the former 
should not only have been destitute of knowledge 
of the real facts as to the matter’ in controversy, 
but should also have been without convenient or 
ready means of acquiring such knowledge.’ In 
Vail v. Northwestern Mutual Life Ins. Co., 192 
Ill. 567, 61 N. E. Rep. 651, we said: ‘A party 
claiming the benefit of an estoppel cannot shut 
his eyes to obvious facts, or neglect to seek in- 
formation that is easily accessible, and then 
charge his ignorance to others.” The property 
consisted of a frame dwelling containing two 
flats, which were rented for nine dollars each 
per month. It was proven, and there was no 
countervailing testimony, that Winifred had 
claimed to be the owner of the property ever since 
the husband had the title thereto, and that she 
had ever since then collected all the rents from 
the tenants; thatafter the conveyance by herself 
and her husband to John D. she continued to, as 
before, collect and receive the rents from the 
tenants who occupied the flats; and that John D. 
had never exercised any control over the prem- 
ises or the tenants, or had ever collected or 
sought to collect any rents from the tenants, or 
had in any manner succeeded to Winifred in the 
possession of the premises. When the coroner 
was induced to accept John D. as asurety, the 
premises were in the actual and open possession 
of the tenants, who were accounting forand pay- 
ing the rents to Winifred. Had the coroner ap- 
plied to these tenants, he would have been ad- 
vised of the fact that they held possession as 
tenants of Winifred and paid rent to her. Hav- 
ing this knowledge, the coroner could have 
readily ascertained, by inquiry of Winifred, the 
nature and cxtent of her claim to the premises. 
The possession of these tenants was, therefore, 
notice to the coroner and to the world of the 





rights of Winifred whether legal or equitable. 
Franz v. Orton, 75 Ill. 100; Smith v. Jackson’s 
Heirs. 76 Ill. 254; Haworth v. Taylor, 108 Il. 275; 
Beck Lumber Co. v. Rupp, 188 Ill. 562,59 N. E. 
Rep. 429, 80 Am. St. Rep. 190. 


Winifred hadconveyed the premises toJohn 
D. subject to a secret parol trust, and remained 
in possession by her tenants, and in some juris- 
dictions it has been held that in such a case pos- 
session by the tenants of the grantor does not 
operate to carry notice that the grantor still 
claims title or equitable interests in the premises. 
But such is not the rule established by this court. 
In Smith v. Jackson, supra, Jackson the owner 
of land, conveyed it by absolute deed to his at- 
torney to secure the attorney as bis bail ona 
criminal bond and to secure the payment of the 
fees of his attorney, taking back a written defeas- 
ance. The deed was recorded but the defeas- 
ance was not. When the deed was made Jackson 
had possession of the land by his tenants, and re- 
mained in such possession, collecting rents from 
the tenants after the execution of the deed as be- 
fore. The attorney conveyed the land to a third 
person, and we held such purchaser to be charged 


- with notice of the rights and equities of Jackson, 


and said (p. 258): ‘There is nothing unreason- 
able in a rule which requires a purchaser of land 
in the open, visible, and exclusive possession of a 
person other than his vendor to make inquiry as 
to that person’s rights, and to take subject to 
those rights. if he neglects to do so. It has been 
the rule of all courts, so far as we are aware. that 
in case of a tenancy the possession of the tenant 
would amount to constrnetive notice to a pur- 
chaser of such tenant's title.” And referring to 
the case of Burnhart v. Greenshields, 9 Moore’s 
P. C. 18, where it was said that there was no 
authority for the proposition that notice ofa 
tenancy is notice of the title of the lessor. or that 
a purchaser neglecting to inquire into the title 
of the occupier is affected by any other equities 
than those which such oceupier may insist on, 
this court further said: ‘This doctrine has since 
been modified in its application, and it has been 
laid down that the court. in the passages of that 
judgment in which they speak of the person in 
occupation, did not mean merely the person who, 
by himself or his laborers, tilled the land. bus 
also meant the person who is known to receive 
the rentsfrom the persons in occupation of the 
land. 2 Sugden on Vendors and Purchasers (Sth 
Am. Ed.), 774, 775; Knight v. Bowyer, 23 Beav. 
609, 2 De. G & J. 421." Smith v. Jackson. supra, 
is cited with approval in Farmers’ Nat. Bank v. 
Sperling, 113 I). 273, and in Beck Lumber Co. v. 
Rupp, supra, and the doctrine there announced 
was declared to be therule in this jurisdiction. 


The suggestion that the doctrine that the pos- 
session of a tenant carries notice of the rights of 
the landlord under whom the tenants hold and 
to whom the rents are paid cannot be practically 
applied in a large city, where hundreds of tenants 
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are to be found in a single building, etc., may be 
sufficiently answered, for all of the purposes of this 
case, by the observation that the building on the 
premises here involved was a frame flat building 
prepared for andoccupied by but twe tenants. It 
is urged however, that if the coroner had made in- 
quiry of the tenants in possession of the property, 
and had ascertained that they held possession 
under Winifred, and had sought Winifred and in- 
quired of her, nothing would have been disclosed 
more than that she claimed that John D. held the 
title under a parol agreement to reconvey it to 
her on request; that the coroner would know, as a 
matter of law, that John D. could, because of the 
provisions of the statute of frauds, refuse to com- 
ply with the agreement, and also knew that John 
D. had madea solemn declaration. in writing 
under oath, which was, in effect,a repudiation 
of all obligation on his part to perform the ver- 
bal agreement; and therefore itis insisted that 
the coroner might lawfully accept John D. as the 
owner of the premises, and might rely upon his 
title and ownership as security for the fulfillment 
of his obligations on the replevin bond. With- 
out conceding that there are not more than one, 


we point out one fatal error or defect in this 
contention. The obligation of John D. to recon- 


vey tohis mother, Winifred, though voidable, 
was not void; nor do we think that under the 
facts of the case John D. could have avoided it 
by invoking the statute of frauds. In Simonton 
v. Godsey, 174 [ll. 28.51 N. E. Rep. 75, Amelia 
Simonton, who was the owner and had the pos- 
session of a tract of land, conveyed it to her son, 
Joseph C., under a verbal agreement that if the 
son could dispose of the landin a transaction 
which he had in contemplation he would pay his 
mother $350 for the land, and if he should fail 
to consummate the contemplated trade that he 
would reconvey the land to his mother. Joseph 
C. did not make the trade, and about two years 
thereafter died without having reconveyed the 
land. The mother retained possession of the 
land, and fileda bill in chancery against the 
heirs of Joseph C. to recover the title or cancel 
the deed which she had madeto him. The stat- 
ute of frauds was pleaded by the defendants to 
the bill, and the chancellor sustained the plea. 
On appeal to this court, the decree was reversed 
and the cause was remanded, with directions to 
enter a decree as prayed in the bill. We there 
said: *‘A parol contract for the sale of lands can- 
not be enforced in a court of equity, unless there 
has been a performance of the contract by the 
purchaser. But the law is well settled thata 
court of equity may enforce the specific perform- 
ance of a parol contract for the conveyance of 
land, notwithstanding the statute of frauds, 
where the consideration has been paid and the 
purchaser hastaken possession. Ramsey v. Lis- 
ton, 25 Ill. 114. Here, under the contract, no 
purchase money was to be paid by the complain- 
ant. Shetherefore occupied the same position 
he would occupy if she had agreed to pay acer- 








tain sum of money and had paid it. As tothe 
possession of the land, it was expressly agreed 
that she was to hold the possession, under the 
contract until her son, Joseph C. Simonton, had 
concluded the trade with Barbee. She was 
therefore in possession of the land under the 
parol agreement. Complainant therefore estab- 
lished by the evidence a parol contract, under 
which Joseph C. should reconvey the land to her. 
She also established possession under the con- 
tract and payment of the purchase money. These 
facts having been established, equity required a 
decree in her favor.*’ In the case at bar the 
land was conveyed to John D. without other con- 
sideration than his verbal agreement to recon- 
vey to Winifred. John D. never had possession, 
and under the agreement was not to become en- 
titled to possession, but the possession was to re- 
main in Winifred. The possession remained in 
the mother, and she was equitably entitled toa re- 
conveyance without payment of any considera- 
tion therefor, and under these circumstances 
could, as did Mrs. Simonton in the case referred 
to, invoke the aid of a court of equity to enforce 
the execution of a deed by John D. The posses- 
sion of the premises by the tenants of Winifred 
charged,the coroner with notice and knowledge 
of all facts he could have ascertained on inquiry 
of her as to her claim thereto. Being advised as 
to the facts of her claim to the premises, the law 
would charge him with knowledge that a court 
of equity would take cognizance of her equities, 
and would enforce them, not only as against 
John D., but, as she was in possession of the 
premises, against all the world as well. 

In reponse to what counsel have said as to the 
right of appellants to prosecute this appeal, it is 
suflicient to say we considered that question fully 
onthe motion to dismiss the appeal, and ona 
reinvestigation find no reason why the appeal 
should be dismissed. 

Tbe decree of the circuit court and the judg- 
ment of the appellate court are each reversed, 
and the cause will be remanded, with directions 
to dismiss the bill. 

Reversed and remanded, 

Cartwright, C. J., and 


with directions. 
Hand, J., dissent. 


Notre. — Enforcement of Parol Trusts.— This 
was a case in which the decree of the Circuit 
Court of Cook County, Illinois, and the Appel- 


‘late Court of the First District were reversed, two 


judges of the supreme court dissenting. The ques- 
tion is one upon which there is a wide difference of 
opinion in different states. 

The first consideration is whether a trust of the kind 
in question may be created by parol. There seems to 
have been a different opinion in the Illinois Supreme 
Court in prior cases which are distinguishable from 
the principal case. 

It was held in the case of Stephenson vy. Thompson, 
13 Ill. 186 (3 Peck), and Perry v. Henry, Jd. 227, that 
the verbal agreement to purchase land for the benefit 
of another, is void as against the party furnishing the 
money and who in the absence of fraud has taken the 
‘and in his own name. This same opinion was held in 
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the cases of Morton v. Nelson, 146 III. 586, 31 N. E. 
Rep. 168. While the opinions in the above cases bring 
them within the statute of frauds the intimation from 
them is that, had the parties, claiming that a trust re- 
sulted from the promises made, contributed funds 
which had been invested by the party taking title in 
his own name the finding of the court would have been 
different. In the principal case there was clearly evi- 
dence of the intention of the father to convey the title 
to his wife through their son and she always acted 
upon that idea and that the property was her own, by 
renting it and collecting the rents herself. The ques- 
tion as to whether the son really owned the property 
when he went upon the bond in question was one 
which could easily have been investigated and the 
truth ascertained. ‘Phe real pivotal question was one 
which balanced the duty of the parties accepting the 
bond to investigate as against the negligence of the 
mother in not having the trust executed sooner. 
This makes a close question and one upon which there 
might be expected to bea difference of opinion. It 
seems to us in view of the fact that the conveyance of 
the land to the son by the father was one which was 
suflicient to arouse an investigation, together with the 
fact that the mother did nothing to deceive third 
parties in the matter that the equities were with her 
and that the decree of reversal was based upon equit- 
able grounds. The matter was one which could with 
little effort have been investigated and the truth ascer- 
tained. 

In the case of Rooker v. Rooker, 75 Ind. 571, another 
case where there seems to have been difficulty in de- 
ciding the question, two judges having dissented from 
the majority opinion, the facts were set up in a com- 
plaint that a married woman placed her separate 
personal property in the hands of her husband, in 
trust, to invest in real estate for her dighter, who 
invested it in the real estate in controversy, but took 
the conveyance in his own name and had it duly re. 
corded; that previous to his dieath, for the purpose of 
fully executing his trust, he devised such real estate 
to his daughter, which will was after his death duly 
probated; that such real estate was, during his life- 
time, sold on executicn against him, the judgment 
plaintiff being the purchaser, and having no notice of 
such trust; that afterward the defendant purchased 
the certificate of sale and took a sheriff’s dee’ for the 
land, with full knowledge of all the facts, under which 
deed he claims title. Prayer that the land be declared 
to be held in trust for such daughter, and that the 
title thereto be quieted. Held, on demurrer, that the 
complaint was insufficient. Here was a case that was 
perhaps more preplexing than the principal case. 

The complaint shows no intention onthe p rt of 
the mother or daughter to participate ina fraud and 
their misapprehensions might fairly be deemed to 
have been quieted by the fact that provision had been 
made in the will of which they were cognizant to pro- 
tect the daughter’s rights. But there being nothing 
to show that the daughter or mother or father had so 
acted, as to the rest of the world, as te give notice that 
the property was that ofthe daughter, it would 
seem that the decree of the court was equitable and 
a proper precedent. 

Had it been shown that it bad been given out so that 
the judgment purchaser might reasonably be expected 
to have known of the trust, the decree would undoubt- 
edly have been different. There was that mueh dif- 
ference between the Illinois case which is the principal 
ease and the Indiana case. It would seem from all 
the authorities that the turning point would depend 





upon whether the situation was one which would be 
suflicient to rouse an investigation, which being made 
would disclose a different condition from that of the 
face of the record. If not it would be void as to 
creditors. 

In the case of Peterson v. Boswell, 137 Ind. 211» 
36 N. E. Rep. 845, there were three children one of 
whieh was married and had already her share of an 
estate advanced. The mother being seriously ill de- 
sired that William, who was then but fifteen years oj 
age and Ellen, who was older, should share the prop- 
erty alike, but that the title was to remain in Ellen 
ill he was twenty-one years of age and then at his re- 
quest should be conveyed to him; that in considera- 
tion of the conveyance to her, Ellen agreed with her 
mother and father to comply with this request and 
the property was thereupon conveyed to her. The 
mother and father died in March and May 1879, 
Ellen married Andrew Boswell and entered into pos- 
session of the estate; that till 1887, she had always 
admitted that she held the half interest in said real 
estate for his use and repeatedly promised to convey 
to him; that in 1885 William came of age and re- 
quested and demanded the said Ellen to convey the 
undivided half of said real estate which she refused 
to do. 


The court observed that the “‘appellant does not 
base his claim to the undivided half of the real estate 
described in complaint to the fact that he is an heir to 
Susan Peterson, but upon her contract with Ellen to 
convey to William.” The court seemed to think that 
in sucha case William wasa mere volunteer and that 
the facts were not sufficient to create a constructive 
trust and as the conditions were not in writing no 
trust could be enforced. It seems to us that it was a 
mistake to have supported a demurrer upon the above 
state of facts. Why such factsdo not show William to 
have been an heir we do not quite see, and even 
though in such a case there was an attempt at an ex- 
press trust, yet, nevertheless, the conditions were such 
that a trust resulted on account of the heirship which 
the statement of the facts clearly went toshow, and in 
the breadth of the powers of equity should have been 
enforced. Equity certainly is not so narrow as not to 
give relief on what the face of the petition discloses, 
even though the claim was made upon the contract. 
The equity was clearly shown and the court had the 
right to grant equitable relief, and it seems clear to 
us should have held that a trust resulted under the 
above state of facts. For further information upon 
this subject see Patton v. Beecher, 62 Ala. 579; Mosely 
v. Mosely, 86 Ala. 239, 5 So. Rep. 732; Spies v. Price, 91 
Ala. 166, 8 So. Rep. 405; McGuire v. McGowan(S.Car.), 
4 Deasaus. 486; Perkins vy. Cheairs, 61 Tenn. (2 Baxt.) 
194, 61 Tenn. 194; Jerome v. Bohen, 21 Colo. 283, 40 
Pac. Rep. 570; Wilson v. McDowell, 78 Ill. 514; Me- 
Lain v. McLain, 57 Iowa, 167, 10 N. W. Rep. 333 ;Gee 
vy. Thrailkill, 45 Kan. 173,25 Pac. Rep. 588; Harper v¥. 
Harper, 68 Ky. 176; Sherley v. Sherley, 97 Ky. 512, 31 
S. W. Rep. 275; Ewing v. Ewing, id; Rentz v. Stall, 
94 Mich. 377, 54 N. W. Rep. 276, 34 Am. St. Rep. 358; 
Pierson v. Conley, 95 Mich. 619, 55 N. W. Rep. 387; 
Jones v. McDougle, 32 Miss. 179; Mausur vy. Willard, 
57 Mo. 347; Hansen v. Derthelson, 19 Neb. 433, 27 
N. W. Rep. 423; Dailey v. Kuster, 31 Neb. 340, 47 N. 
W. Rep. 1045; Morrow v. Jones, 41 Neb. 867, 60 N. W. 
Rep. 369; Thomas y. Churchill, 48 Neb. 266, 67 N. W. 
Rep. 182; Loomis v. Loomis, 60 Barb. 22; Hubbard v. 
Sharp, 11 N. W. Rep. 802; Clouringer v. Summit, 
55 N. Car. 513; Blount v. Carraway, 67 N. Car. 396; 
Dover v. Ray, 108 N. Car. 88, 13S. E. Rep. 164; Mc- 
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Cabe vy. Fitzpatrick, 2 Leg. Gazette, 138; O’Hara v. 
Dilworth, 72 Pa. 397; Lee v. Lee, 11 Rich. Eq. 574; 
Rozell v. Vancyckle, 11 Wash. 79, 39 Pac. Rep. 170; 
47 Cent. Dig., sec. 20. 


JETSAM AND FLOTSAM. 





INJURY IN ATTEMPT TO SAVE ANOTHER’S LIFE. 


In Ridley v. Mobile, ete., R. Co., 86S. W. Rep. 606, 
the Tennessee supreme court held that where a rail- 
road employee, on observing a boy standing on the 
track, with his back toa rapidly approaching train, 
which had failed to give the statutory signals, rushed 
on the track and saved the boy, but was himself 
killed, a finding that the employee had acted with due 
eare under the circumstances was justified. The 
court, after quoting the rule as laid down in 7 Am, 
and Eng. Encye. of Law (2d Ed.), 394, said: ‘‘We 
hold that it is not only a lawful but a laudable act to 
attempt to save human life when it is imperiled by 
great danger, and in a sudden emergencyjand in such 
eases the courts will not require the person to stop 
and hesitate and weigh probabilities until it is too late 
to make the rescue.”—Law Notes. 


BOOK REVIEWS. 


WHARTON AND STILLE’S MEDICAL JURISPRUDENCE. 


There is only one authority on medical jurispru- 
dence, and that is Wharton and Stille’s of which anew 
edition has just been prepared, and issued from the 
press. As most practitioners know this well known 
work is divided into three separate volumes, each 
treating of a separate branch of jurisprudence, 
Voulme I. treats of “‘Mental Unsoundness:” Volume 
II. discusses the subject of ‘*Poisons;” and Volume 
III. has to do with the subject of “Physical Conditions 
and Treatment.” Each of these volumes is a separate 
treatise and under the direct authorship of different 
writers. Volume I, which is the most important 
volume of the three, is edited, so far as the legal ques- 
tions are concerned, by Frank H. Bowlby, of the 
editorial staff of the Lawyers’ Co-operative Publishing 
Company, and so far as the scientific and medico- 
legal relations are concerned, by James Hendrie 
Lloyd, A. M. M. D., Neurologist to the Philadelphia 
Hospital. We observe from the preface to this volume 
and from our own examination that the subject of the 
medical jurisprudence of insanity has been wholly 
rewritten. This work has been very ereditably per- 
formed by Dr. Lloyd. This is therefore an entirely 
new work, not a mere edition of the former volume. 
Being written by a physician, it presents the subject 
on a scientific basis, but also in clear relationship to 
the law. In other respects the general plan of the 
fourth edition has been followed, but the wonderfu) 
growth of the subject since the publication of that 
edition has led to the addition of twelve new chapters, 
a large number of principles and points, and a vastly 
increased number of citations. The most prominen 
characteristics that have impressed us in the new 
matter added or rather substituted by Dr. Lloyd is its 
singularly clear and perspicuous style. Nor is such 
characteristic the least important one to be considered 
by. the lawyer, because every practitioner who ha 





ever had to do with questions of insanity in the trial o 
cases, knows how important it is to be possessed of g 
clear idea of the scientific terms and distinctions em- 
ployed by prominent alienists called into a trial as ex- 
pert witnesses. Dr. Lloyd’s work will give even the 
casual reader, so clear and simple are his explana- 
tions, a substantial and working knowledge of the 
science of insanity. 


The subject of ‘‘Poisons’? with which the second 
volume has to do, is one which is increasing in im- 
portance every day. Suicide is a frequent defense in 
murder trial and life insurance cases, and suicides 
today are accomplished mostly through the adminis- 
tration of poisons. Moreover, homicides are often 
the result of poisonous inoculation, and the proof of 
the crime in such case depends upon the state’s abil- 
ity to show the existence of the poison in the body in 
sufficient quantity to kill. The authors of this vol- 
ume -are Robert Amory, A.M., M.D. and Rob- 
ert L. Emerson. A. B., M. D. Particular atten- 
tion might be called to a description of the action 
of the more recent forms of poison commonly used in 
the industrial arts, such as carbolic acid wood aleo- 
hol, ete., which, unfortunately, for this reason, are ac- 
cessible to any one desirous of effecting death by sui- 
cide or murder, as also in causing death from aecci- 
dent or negligence. 


The third volume, from the standpoint of actual 
practice might be said to be the most valuable of the 
three. To get an ideaof the vast field which this vol- 
ume covers it will only be necessary to recite the 
chapter headings: Book I, Questions Relative to 
Pregnancy and Infanticide. Chapter I, Diagnosis of 
Existing Pregnancy; Chapter II, Diagnosis of Pre- 
vious Pregnaney; Chapter IIT, Duration of Preg- 
nancy; Chapter IV, Superfetation: Chapter V, Abor- 
tion and Feticide; Chapter VI, Infanticide. Book IT, 
Questions Arising Out of the Difference of Sex. 
Chapter I, Doubtful Sex; Chapter II, Sexual Dis- 
ability: Chapter IIIT, Rape; Chapter IV, Unnatural 
Crimes. Book III, Physical Injuries by Force. 
Chapter I. Wounds; Chapter IT, Burns and Sealds; 
Chapter ITI, Heat and Sunstroke: Chapter IV, Cold; 
Chapter V, Electricity and Lightning; Chapter VI, 
Starvation; Chapter VIT, Suffocation; Chapter VITT, 
Strangnlation; Chapter IX, Hanging; Chapter X, 
Drownin~; Chapter XI, Sudden Deaths from Natural 
Causes: Chapter XII, Death and Signs of Death. 
Book IV. Questions Distinetively Legal Dealing with 
the right to practice medicine, relation between phy- 
sician and patron and right to compensation, with an 
interesting statement of the law as to the liability for 
malpractice and the admissibility of expert medical 
evidence. 


Published in three volumes, volume 1 of 1031 
pages, volume 2 of 858 pages and volume 3 of 692 
pages, by the Lawyers’ Co-operative Publishing Com- 
pany, Rochester, N. Y. 


BOOKS RECEIVED. 


The Law of Contracts. By William Herbert Page, of 
the Columbus, Obio, Bar, Professor of Law in the 
Ohio State University. Author of Page on Wills. 
Volumes 1, 2 and 3, Cincinnati. The W.H. Ander- 
son Co., Law Book Publishers, 1905. Sheep. Price, 
$18.00. Review will follow. 
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The Corporation Laws of Pennsylvania 1903-1905, 
Including Railroads and Street Railways. Com- 
piled and Classified and the Rules and Fees of the 
State Department for Incorporating in Penns3]- 
vania. Being a Supplement to Statutory Law of 
Corporations. By John F. Whitworth of the Arm- 
strong County Bar and Corporation Deputy, State 
Department, and Clarence B. Miller of the Luzerne 
County Bar and Assistant Corporation Clerk of the 
State Department. Philadelphia, T. & J. W. John- 
son & Co., 1905. Price, $1.50. Review will fcllow. 

A Treatise on the Law of Agency, including special 
classes of agents, attorneys, brokers and factors, auc- 
tioneers, masters of vessels, etc., ete. By William 
Lawrence Clark, Author of Clark and Marshall on 
Private Corporations, and Henry H. Skyles. In 
two volumes. St. Paul, Minn. Keefe-Davidson 
Co., 1905. Sheep. Price, $12.00. Review will follow. 





HUMOR OF THE LAW. 





Another story involving a very serious example 
of absence of mind is told of a lawyer, who, on 
leaving his oftice to execute some business in another 
town, posted this card on his door: “Out of town, 
will be back tomorrow.” On his return to his office 
on the morrow, he saw the above mentioned card 
and sat down on the last step of the stairs. A client 
coming up the stairs to see him, found the lawyer 
sitting as stated. Upon asking why he sat there, 
he, of the absent mind, pointed to the card and said: 
“ile was waiting for his return.” 





Another judge has ruled that a wife bas the right to 
pick her husband’s pockets, Judge Slover declaring 
in the circut court to-day that he would never inter- 
fere with that ancient and honorable right of a wife 
to search for loose change. W.M. Harding asked for 
a divorce from Ina M. Harding for several reasons, 
one of which was his wife had a habit of searching 
bis pockets after he fell asleep. When the evidence 
was allin Judge Slover said: 

“T want it distinctly understood that I am not grant- 
ing this divorce because the wife went into her hus- 
band’s pockets. 1 shall donothing to interfere with 
that ancient privilege of the fairsex. A wife bas the 
right to do that. I grant the divorce for other rea- 
sons.” 
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1. ACCOUNT STATED—Promise to Pay.—The stating of 
an aceount implies a promise to pay, which is not ren- 
dered conditional by an express promise to pay “when 
able.”—Mattingly v. Shortell Ky., 85 S. W. Rep. 215. 


2. APPEAL AND ERROR—Delay in Delivering Brief.—A 
judgment will not be affirmed for failure of appellant to 
deliver his brief to appellee within the required time, 
when the delay was due to an accident in the printing 
oftice.—Hurley v. Kennally, Mo., 85 S. W. Rep. 357. 


3. APPEAL AND ERROR—Denial of Jury Trial.—The de- 
nial of a trial by jury is immaterial, where the evidence 
was such that the court was required to ,direct a ver- 
dict.—Combs v. Burt & Brab Lumber Co., Ky., 85 S. W. 
Rep. 227. 

4. APPEAL AND KRROR—Sufliciency of Bill of Excep- 
tions.—The supreme court can consider evidence only 
when it is contained in a bill of exceptions, and an ab- 
straect containing the evidence is subject to a motion to 
strike out.—City of Tarkio v. Clark, _ 3858. W. Rep. 
329. 


5. ARREST—Warrant.—Arrest by chief of police, who 
had a warrant in conjunction with depaty sheriff, held 
lawful.—Lee v. State, Tex.,85 8S. W. Rep. 804. 


6. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Pay- 
ment by Mistake.—Assignee for creditors held to have 
assumed the risk of paying a creditor in full, and not 
entitled to. recover the payment from the creditor after 
the creditor had lost his right of action against parties 
secondarily liable.—Germun Security Bank v. Columbia 
Finance & Trust Co., Ky., 85S. W. Rep. 761. 


7. ATTORNEY AND: CLIENT—Allowance of Fee.—On 
appeal from a judgment allowing attorneys’ fees held 
that the allowance was not so unreasonable as to justify 
a reversal.—Dills v. Junior, Ky., 85 8S. W. Rep. 743. 


8. ATTORNEY FOR CLIENT—Authority of Attorney.—An 
attorney in conducting an action is the representative of 
his client, and the latter cannot, as to matters of pro- 
eedure, complain of what his counsel has expressly or 
impliedly consented to.—Hill’s Adm’r vy. Penn Mut. Life 
Ins. Uo., Ky., 85 8. W. Rep. 759. 


9. BANKS AND BANKiNG—Payment on Forged Signa- 
‘ture.—A savings bauk held nut responsible to a de- 
positor for a withdrawal of funds on a forged signa- 
ture.—Ferguson v. Harlem Sav. Bank, 92 N. Y. Supp. 261. 


10. BILLS AND NoTEs— Ineffective Lien on Homestead.— 
That a deed of trust executed by a husband and wife on 
their homestead was ineffective to create a lien thereon 
did not avoid their personal obligation to pay the debt 
secured thereby.— Fontaine V. Nuse, Tex., 858. W. Rep. 
852. 

11. BROKERs—Commissions Conditioned on Title Pass- 
ing.—W here broker’s commissious were not te be paid 
for until title passed, and the purchaser failed to com- 
plete his purchase, no right to commissions accrued.— 
Fittichauer v. Van Wyck, 92 N. Y. Supp. 241. 


12. BUILDING AND LOAN ASSOCIATIONS—Rights of Bor- 
rowing Member on Insolvency.—A borrowing member 
of an insolvent loan association held not entitled to 
credit for premiums paid in a suit to foreclose a mort- 
gage securing the loan.—Taylor v. Clark, Ark.,85 8. W. 
Rep 281. 

13. CANCELLATION OF INSTRUMENTS—Gift of Encum- 
bered Property.—EKquity held to have jurisdiction of a 
suit to cancel a deed to recover possession and have 
partition, though the plaintiffs were not in possession of 
the lands —Cribbs v. Walker, Ark , 85S. W. Rep. 244. 


14. CARRIERS—Damage to Freight.—In an action 
against a ruilroad for damage to goods in transit, held 
proper not to permit plaintiff to show the market value 
where the damage occurred.—lexas & P. Ry. Co. v. 
Dishman & Tribble, Tex., 858. W. Rep. 319. 


. 15. CARRIERS--Definitions of Negligence and Ordinary 
Care.—In an action against a railroad company for 
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negligently injuring a shipment of cattle, definitions of 
negligence and of ordinary care held not accurate, but 
not reversible error.—Houston & T. C. R. Co. v. Gray 
Tex., 85 S. W. Rep. 838. 


16. CARRIERS—Excessive Verdict for Wrongful Ejec- 
tion.—In an action for wrongful ejection from a train 
a verdict for $400 held excessive to the extent of $200.— 
Gulf, C. &8. F. Ry. Co. v. Russell, Tex., $5 S. W. Rep. 
299. 

17. CARRIERS—Liability of Connecting Carrier.—In an 
action against connecting carriers for injuries to a ship- 
ment of cattle, an instruction, considered in connection 
with ojher instructions, held not to allow a recovery 
against one defendant for the negligence of the other.— 
Houston & T. C. R. Co. v. Gray, Tex., 85 S.]}W. Rep. 838. 

18. CARRIERS—Limiting Common Law Liability.—A 
common ¢carriercannot contract against its own negli- 
gence, nor place unreasonable restrictions on its 
common-law uability,even though the contract be for 
the interstate shipment of goods.—San Antonio & A. 
P. Ry. Co. v. Dolan, Tex., 85S. W. Rep. 302. 

19. CARRIERS—Measure of Damage to Goods.—In an 
action for damage to goods in transit, held that the mar- 
ket value at the proper place of destination was to be 
considered in determining the damages against the in- 
itial carrier.—Texas & P. Ry. Co. v. Tracy, Tex., 85S. W. 
Rep. 833. 

20. CARRIERS—Passenger Tickets.—A passenger, pur- 
chasing aticket to a station, held not entitled to take 
passage on a train not scheduled to stop at that point.— 
Hancock v. Louisville & N. R. Co., Ky., 85 8. W. Rep. 210. 

21. CARRIERS—Penalties for Refusal to Transfer Pas- 
senger.—Only one penalty for the refusal of a street rail- 
way to transfer a passenger can be recovered in a single 
action, and such action is a waiver of all previous pen- 
alties incurred.—In re Transfer Penalty Cases, 92 N. 
Y. Supp. 322. 

22. CARRIERS—Reasonable Time to Alight.—Street car 
conductor held not entitled to start the car while he sees 
a passenger alighting, although such passenger has been 
unduly slow in so doing.—Behen v. St. Louis Transit Co. 
Mo., 85 8. W. Rep. 346. 

23. CARRIERS—Shipment of Cattle.—In an action against 
railroad companies for injuries to a shipment of cattle, 
evidence held to justify submission to the jury of the is- 
sue whether defendants had negligently left the cars 
containing plaintiff's cattle stationary upon the tracks, 
sidetracks, and other places.—Houston & T. C. R. Co. v. 
Gray, Tex., 85S. W. Rep. 838. 

24. CARRIERS—Watering Stock with Alkaline Water.— 
It is prima facie negligence for a carrier of live stock to 
give the stock alkaline water.—Chicago, R. I. & P. Ry. 
Co. v. Mitchell, Tex., 85 S. W. Rep. 286. 

25. CONSTITUTIONAL LAW—Statutes.—The act of the 
twenty-eighth legislature organizing the sixty-second 
judicial district held not invalid because in conflict wita 
const. art. 4, § 7.—St. Louis Southwestern Ry. Co. of Texas 
v. Hall, Tex., 85 S. W. Rep. 756. 

26. CONTEMPT—Appeal.— An order requiring a third 
party to submit to an examination, otherwise an order 
for commitment for contempt to issue, held not a final 
order, from which an appeal would lie.—Siegel v. Solo- 
mon, 92N. Y. Supp. 238. 

27. CONTRACTS — Construction. — Where a defendant 
promised to pay the expenses of procuring a loan, not 
exceeding $100, and the expens¢s were only $80, defend- 
ant’s liability was limited to that sum.—Marks v. Appel- 
baum, 92 N. Y. Supp. 239. 

28. CORPORATIONS—Acquisition of Turnpike by.County. 
—The acquisition by a county of afroad of a turnpike 
company pursuant to the free turnpike act (Ky. St. 1903, 
§§ 4748b et seq.) held, as against a general creditor of the 
company, not in violation of const. § 203.—Koush v. 
Vanceburg, S. L., T. & M. Turnpike Co., Ky., 85S. W. 
Rep. 735. 

29. CORPORATIONS—Action by Stockholder.—Stockhold- 





ers, suing to redress wrong done corporation, must al 
lege and prove refusal of corporation to sue.—Kavanaugh 
v. Commonwealth Trust Co., 92 N. Y. Supp. 233. 


30. Costs--Set-Off and Counter Claim.—Where defend- 
ant denied generally and pleaded a judgment as a set- 
off, such denial entitled plaintiff to his costs, requiring 
a credit for the amount of his verdict and costs on the 
judgment.—Milner v.Camden Lumber Co., Ark., 85S. W. 
Rep. 234. 

31. Costs—Unnecessarily Voluminous Record.—Under 
St. 1903, § 891, held, on reversal of judgment, that cost of 
an unnecessarily voluminous record would be appor- 
tioned between the parties.—Hoskins’ Adm’x v. Morton, 
Ky., 85 S. W. Rep. 742. 


32. CRIMINAL EVIDENCE—Forgery.— Where the county 
superintendent of public instruction is on trial for for- 
gery of a school warrant, it is competent to show that 
other warrants were forged.—Wooldridge v. State, Fla., 
38 So. Rep. 3. 


33. CRIMINAL LAW—Burglarious Entry into Room Oc 
cupied by Another.—W here defendant broke into a room 
under the exclusive control of another, the fact that he 
was an inmate of the house did not prevent the breaking 
from constituting burglary.—Hofland yv. State, Tex., 85 
S. W. Rep. 798. 

34. CRIMINAL Law—Diligence in Obtaining Evidence. 
—The question of diligence in obtaining evidence forthe 
defense in a criminal trial is one resting in the discretion 
of the trial judge .—State v. Ferguson, La., 3% So. Rep. 23. 

35. CRIMINAL LAW—Erroneous Exclusion of Question 
Afterwards Substantially Answered.—Assignments of 
error based on the refusal to allow witnesses to answer 
certain questions, where they were afterwards substan- 
tially answered, will not be considered.—Wooldridge v. 
State, Fla., 38 So. Rep. 3. 

#6. CRIMINAL LAwW—Insanity After Affirmation on Ap- 
peal.—Where conviction of murder and sentence of 
death has been affirmed, refusal of the trial judge to ap- 
point a committee to inquire into defendant’s mental 
condition is not the subject of review.—State v. Chretien, 
La ,38 So. Rep. 27. 

37. CRIMINAL LAw—Laches in Bringing up Appeal.— 
Laches in bringing up an appeal from conviction before 
a magistrate in New York held to require the dismissal 
thereof, under Code Crim. Proc. §§ 759, 760.—People v. 
Addes, 92 N. Y. Supp. 389. 

38. CRIMINAL LAW—New Trial.—Where, on prelimin- 
ary examination, a person accused of murder has been 
required to give bond and indicted for manslaughter, 
and announces that he is ready for trial, an application 
for a new trial on the ground that his counse! was not 
sufficiently prepared held not to show any specific injury 
resulting to the defendant.—State v. Ferguson, La., 38 
So. Rep. 23. 

39. CRIMINAL TRIAL—Burglary.—Appellant cannot 
complain of refusal to compel the state to eleet between 
connts of the indictment where only one count is sub- 
mitted.—Hofland v. State, Tex., 85S. W. Rep. 798. 

40. CRIMINAL TRIAL—Comparison of Handwriting.— 
Rev. St. 1892, § 1121, providing for a comparison of hand- 
writing, applies to criminal as well as civil cases.— 
Wooldridge v. State, Fla., 38 So. Rep. 3. 

41. CRIMINAL TRIAL—Cross-Examination.—Where a 
witness states a fact which accused admits, the court 
will not determine whether questions on cross-examin- 
ations were improperly excluded.—Wooldridge v. State, 
Fla., 38 So. Rep. 3. 

42. CRIMINAL TRIAL—Defenses in Action for Forging 
School Warrants —A person on trial for forgery of a 
county school warrant cannot show as a defense that the 
forgery has been condoned by the county board of 
public instruction.—Wooldridge yv. State, Fla., 38 So. 
Rep. 3. 

43. CRIMINAL TRIAL—Forgery.— Where, in prosecution 
for forgery, evidence is introdnced to show flight or 
concealment by the accused, and he admits facts show- 
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ing such flight or concealment. objections to the evi- 
dence will not be considered.—Wooldridge v. State, 
Fla., 38 So, Rep. 3. 

44. CRIMINAL TRIAL—Incriminating Witness.—Where 
an accused is cross-examined as to facts showing her to 
be a prostitute, as affecting her credibility, failure to 
limit by instructions the purpose for which the evi- 
dence was received is not cause for reversal.—Brittain 
v. State, Tex., 85S. W. Rep. 278. 

45. CRIMINAL TRIAL—Separation of Jurors.—Where, 
on a trial for murder, five jurors have been sworn and 
on adjournment the judge directs that such jurors, to- 
gether with seven others unaccepted, shall be kept to- 
gether until the following morning, held reversible 
error.—State v. Craighead, La., 38 So. Rep. 28. 


46. CRIMINAL TRIAL—Testimony as to Prior Theft.— 
It is error to permit the state to prove by defendant that 
25 years before the trial he had been convicted of theft.— 
Wesley v. State, Tex., 85S. W. Rep. 802. 

47. DAMAGES—Fright as an Element.—Fright may be 
considered as an element of damage in an action for in- 
juries, when accompanied by physical shock —Lofink 
y. Interborough Rapid Transit Co., 92 N. Y. Supp. 386 

48. DAMAGES—Instruction as to Future Damages.—An 
instruction in an action for injuries to an employee con- 
sidered, and held not subject to the objection that it 
leaves the jury without limit as to future damages.— 
Lackland y. Lexington Coal Min. Co., Mo., 85 S. W 
Rep. 397. 

49. DEATH—Health Department  Certificates.—Un- 
signed and undated death certificates, taken from the 
records of city health department, held not evidence of 
death.—Lucas v. Current River Land & Cattle Co., Mo., 
85 S. W. Rep. 34y. 

50. DEDICATION—Ratification.—Evidence in an action 
for land used as a street held sufticient to go to the jury 
onthe defenses of limitations and implhed dedication 
or ratification of a dedication.—City of Ft. Worthv. Cetti, 
Tex., 85S. W. Rep. 826. 

51. DEEDS—Delivery.—The presumption of nondeliv- 
ery of a deed, arising from the finding of it among the 
grantor’s effects on his death, is rebuttable by proof of 
delivery.—Cribbs v. Walker, Ark., 85 8. W. Rep. 244. 

52. DEPOSITIONS—Oral Cross-Examination.—An order 
allowing a commission and permitting an oral ‘cross- 
examination of the witnesses, without the reasons 
therefor being stated by affidavit and incorporated in 
the record, is erroneous —Weodward vy, Skinner, 92N. 
Y. Supp. 259. 

53. DESCENT AND DISTRIBUTION—Donations Inter 
Vivos.—Transfer by father to son held not a donation, 
but an onerous contract, such as would not entitle 
forced heirs to share in the profits thereon, still less to 
a joint ownership therein.—Nereaux v. Nereaux, La., 38 
So. Rep. 11. 

54. DivorcE—Alimony.—Fact that wife failed to re- 
turn to husband notwithstanding his willingness to have 
her do so held no ground for refusing alimony.—Thomp- 
son v. Thompson, Ky., 85S. W. Rep. 730. 

45. DIVORCE —Alimony in Separation from Bed and 
Board.—A wife obtained a judgment of separation from 
bed and board and for alimony. After 12 months she 
obtained a divorce, with decree that defendant pay her 
a monthly amount for her support. Held, that the 
allowance onthe divorce is in the nature of a pension, 
authorized by Civ. Code, art. 160, but the alimony paid to 
the wife after separation from bed and board is recov- 
ered under Civ. Code, art. 148.—State v. Judge of Civil 
District Court for Parish of Orleans, Division C., La., 38 
So. Rep. 14. 

56. DivorceE—Right to V.sit Children.—The fact that a 
decree in divorce makes no provision for defendant see- 
ing or being with his children is no ground for reversal 
as such an order may be made on request —Baker v, 
Baker, Ky., 85S. W. Rep. 729. 

57. EMBEZZLEMENT—Issues and Proof.—In a prosecu- 





tion for conversion of a cow and calf while defendant 
was taking them to pasture, proof that the conversion 
occurred after the animals had been taken to the pasture 
constituted a fatal variance.—Czernecki y. State, Tex., 
85 S. W. Rep. 796. 


58. EMINENT DOMAIN—Jurisdiction of Supreme Court. 
—The title to real estate is involved in proceedings by a 
city to condemn land for a street, and hence the supreme 
court has jurisdiction of an appeal in such proceedings. 
—City of Tarkio v. Clark, Mo., 85S. W. Rep. 329. 


59. EMINENT DOMAIN—Uncertainty in Record of Con- 
demnation Proceedings.—Where, in the record of pro- 
ceedings to condemn land for the extension of a street, 
nothing appears by which the extent of the proposed ex- 
tension can be determined, the proceedings are ,void for 
uncertainty.—City of Tarkio v. Clark, Mo., 35 S. W. Rep. 
329. 


60. Equiry—Laches.—The defense of laches held not 
available where action is brought within the statutory 
time.—Barratt v. Mutual Life Ins. Co., Ky., 6 S. W. 
Rep. 749. 

61. EQuiTy—Setting Aside Judgment.—Where in equity 
the evidence was conflicting, it was proper for the chan- 
cellor to set aside his findings and judgment, if ona re- 
consideration he was satisfied that he was wrong.— 
Hurley v. Kennally, Mo., 85 S. W. Rep. 357. 

62. ESTOPPEL—Attachment.—The owners of a crop 
held not estopped to claim it against persons attaching 
itfas the property of the husband of one of them because 
they allowed it to be shipped to market in his name.— 
Monroe v. Mattox, Ky., 85 S. W. Rep. 748. 


63. EVIDENCE—Boundary of City Lot.—It is not netes- 
sary that a witness be a surveyor to render him com- 
petent to testify as tojthe measurements of a city to 
made by him.—Gunkel v. Seiberth, Ky., 85 S. W. Rep. 733. 

64. EVIDENCE—Hypothetical Question.—A hypotheti- 
cal question asked of certain physicians, in an action for 
injuries, containing as an element that plaintiff had a 
case pending in court, etc., at {the time of his examina- 
tion, at which he made certain declarations, held prop- 
erty disallowed —International & G. N. R. Co. v. Gos- 
wick, Tex., 85 S. W. Rep. 785. 

65. EVIDENCE —Insolvency.—Subsequent insolvency is 
not evidence of insolvency ata given past time —Ger- 
man Security Bank v. Columbia Finance & Trust Co. 
Ky., 85 S. W. Rep. 761. 

66. EVIDENCE — Memorandum in Action for Work 
Done.—Admission, in an action for work done, of memo- 
randum taken from plaintiff’s books, held error, not 
cured by the memorandum agreeing with bills rendered 
—Engleman v. Anderson, 92N. Y. Supp. 376. 

67. EVIDENCE—Presumption as to Solvency of In- 
dorsers.—It will be presumed that indorsers of a note 
were solvent atthe time a bank discounted the same. 
—German Security Bank v. Columbia Finance & Trust 
Co., Ky., 85 8S. W. Rep. 761. 

68, EVIDENCE—Presumption From Failure to Call Wit- 
ness.—No presumption can be drawn from the failure 
of either party to question a witness who had moved 
from the state.—Reynolds v. International & G. N. Ry. 
Co., Tex., 85S. W. Rep 323. 

69. EXECUTION—Title Acquired at Sale.—A purchaser 
at execution sale of land held not estopped to assert his 
title against another, who subsequently purchased the 
land at execution sale —Ables v. Webb, Mo., 85S. W. 
Rep. 383. 

70. EXECUTORS AND ADMINISTRATORS—Fees of Admin- 
istrator.—The expense paid by an administrator to pro- 
cure a bond from a security company is not a proper 
charge against the estate.—Adamson v. Parker, Ark., 
85 S. W. Rep. 239. 

71. EXECUTORS AND ADMINISTRATORS—Fraud in Pur- 
chase.—infants from whom an administrator bought 
their interest in the estate on false representations held 
entitled to have the sale set aside uniess he paid them the 
full value. - Cornish v. Johns, Ark.,85S W. Rep. 764. 
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72. EXECUTORS AND ADMINISTRATORS—Recovery 0 
Assets.—The bringing by an administrator of a suitf 
either to enforce aresolutory condition or a mortgage 
given on the sale of certain property, is for the enforce- 
ment of the right written into such contracts by the law 
or secured by the convention of the parties —Suc- 
cession of Delaneuville v. Duhe, La., 38 So. Rep. 20. 


73 ForGeERY—School Warrants.—Omission of county 
superintendent of public instruction to post a school 
warrantinaregistry book held competent evidence of 
a fraudulent intent on his part, on a trial for the forgery 


of aschool warrant.—Wooldridge v. State, Fla.,38 So. 


Rep. 3. 


74. FORGERY—Sufliciency of Indictment.—Indictment 
for forgery held not to sufficiently connect the name 
signed to the paper with that of the person whose name 
it was afleged to be.—Williams v. State, Tex., 85S. W- 
Rep. 800. 

75. FRAUDS, STATUTE OF—Unenforceable Agreement 
to Convey Lands.—One who had rendered persona 
services under an unenforceable agreement to devise 
land held entitled to recover the value of the land.— 
Waters v. Cline, Ky ,85S. W. Rep. 2)9. 

76. FRAUDULENT CONVEYANCES —Evidence. —Evidence 
held to authorize a finding that a conveyance was in 
fraud of creditors.—Morgan v. Bouiton, Ky., 85 S. W. Rep. 
747. 

77. GaMInG—Card Playing —Evidence of a game of 
poker at a school house held to support an information 
charging the unlawful playing of curds.—Iuman V. State, 
Tex., 85S. W. Rep. 796. 

7%. GAMING —Evidence.—Evidence that defendant with 
certain others played poker at a school house held to 
sustain a conviction of piuying at cards not at a private 
residence.—Mapes V. State, Tex., 858. W. Rep. 797. 

79. GirtTs—Incumbered Property.—A satisfaction of an 
incumbrance on land given by deceased to his daughter 
held not enforceable against the estate.—Cribbs v. Walk- 
er, Ark., 85S. W. Rep. 244. 

80. GRAND JuRY—Special Term.—Under Ky. St. 1903, 
§ 2244, held, that a grand or petit jury may be summoned 
after commencement of a special term.— White v. Com- 
monwealth, Ky..85 8. W. Rep. 75%. ‘ 

81. HIGHWAYS—Adverse User.—A judgment foreclos- 
ing a vendor’s lien on land held not as matter of law to 
interrupt an adverse use by the public of astreet through 
it.—City of Ft. Worth v. Cetti, Tex., 85S. W. Rep. 826. 

82. HIGHWAYS—Prescription.— Use of a street by the 
public without recognition of any right superior to that 
of the person dedicating it held, if uninterrupted, to 
give a highway by prescription —City of Ft. Worth v. 
Cetti, Tex., 85 S. W. Rep. 826. 

83. HIGHWAYS—Rights of Abutting Owners.—Abutting 
laad owners held not only entitled to have a highway 
kept open for ingress and egress, but as a thoroughfare 
to the whole community.—Peace v. McAdoo, 92 N. Y. 
Supp. 368. 

84. HOMESTEAD—Mortgage.—A deed of trust for secur- 
ity on arural homestead and also on a town lot is void 
as to the homestead, but valid as to the town lut.—Dig- 
nowity v. Baumblatt, Tex., 85S W. Rep. 834. 

85. HOMESTEAD—Self Defense.—While a mere assault 
does not of itself necessarily justify the taking of the life 
of the assailant, it may, if accompanied by other acts, 
reasonabiy justify the belief that it would be carried so 
far as to inflict death.—O’Neal v. Commonwealth, Ky., 85 
S. W. Rep. 745. 

86. HOMESTEAD—Validity of Deed of Trust.—A deed of 
trust of an urban homestead is not given validity by a 
temporary abandonment of the premises.—Dignowity v. 
Baumblatt, Tex.. 85 8S. W. Rep. 834. 

87. HOMESTEAD—Value Exempt.—Where a homestead 
was exempt from a judgment lien, its value in realty, for 
which it was exchanged, was exemnpt.—Godfrey v. Her- 
ring, Ark., 85S. W. Rep. 232. 

88. HomictpE—Accidental Shooting.—Where the de- 





fense in a homicide case is accidental shooting, failure 
to instrnuet as to such defense is error.—Messer v. Com- 
monwealth, Ky., 85 S. W. Rep. 722. 


89. HomicrpE—Instraction as to Self Defense.—On a 
prosecution for murder, an instruction on self defense 
held not erroneous.—O’Neal v. Commonwealth, Ky., 85 
S. W. Rep. 745. 


90. HOMICIDE—Killing in Perpetration of Robbery.— 
In a prosecution for murder in which there is evidence 
of premeditation and deliberation, evidence that the 
killing was in the perpetration or attempt to perpetrate 
a robbery is admissible, though the indictment contains 
no such allegation.—Powell v. State, Ark., 85S. W. Rep. 
781. 

91 HUSBAND AND WIFK—Equitable Separate Kstate.— 
A deed of real estate by a husband to his wife creates in 
the wife an equitable separate estate; the husband re- 
taining the legal estate in trust for her.—Stark v. Kirch- 
graber, Mo., 85S. W. Rep. 868. 

92. INDEMNITY — Defective Elevator .—A surety com- 
pany whose contract is to indemnify the county and fis- 
cal court against loss held not liable for personal injur- 
ies resulting from a defective elevator in the county 
court house —Simons v. Gregory, Ky., 85S. W. Rep. 751. 

93. INDICTMENT AND INFORMATION—A ftidavit.—An in- 
formation not predicated upon an aflidavit made before 
an officer authorized by law to take the same is insuflti- 
cient to sustain a prosecution.—Johnson vy. State, Tex. 
85S. W. Rep 274. 

94. INDICTMENT AND INFORMATION—Forgery.—Indict- 
ment for forgery held not to charge two forgeries.—Wool- 
dridge vy. State, Fla.,38 So Rep.3. 

95. INFANTS—Plea of Guilty.—A plea of guilty by a 
child between7 and 12 years of age will not overcome 
the presumption that such a child is incapable of com- 
mitting crime, under Pen. Code, § 19.—People v. Domen- 
ico, 92 N. Y. Supp. 390. 

95. INJUNCTION—Burden of Proof.—In a suit to enjoin 
defendant from interfering with plaintiff while making 
railroad ties in swamps which defendant averred be- 
longed to his lessor, the burden of proof was on plaint- 
iff —Dowdell v. Orphan Home Society, La., 38 So. Rep. 16 

37. INJUNCTION — Cutting Railroad Ties on Swamp 
Lands.—In injunction torestrain defendants from inter: 
fering with piaintiff in the cutting of railroad tieson 
swamp lands, defendants may plead prescription.— 
Dowdell vy Orphans’ Home Society, La ., 38 So. Rep. 16. 

98. INTOXICATING LIQUORS—What Constitutes Sale in 
County.—In a prosecution for selling liquor in violation 
of the local option law, an instruction as to what county 
the sale was made in held properly refused, as it sub- 
mitted to the jury a question of law.—Harris v. State, 
Tex., 85 S. W. Rep. 284. 

99. JuRY—Challenges.—In a will contest, proponents 
held in no position to base error on the action of the 
court regarding challenges allowed them in the case ofa 
struck jury.—Flowers v. Flowers, Ark., 85.8. W. Rep. 242. 

100. LIFE INSURANCE—Death Pending Default.—Where 
amember of an association died in arrears, but within 
30 days’ grace given in which to pay them, association 
held liable for full amount of certificate.—Delaney v. 
Kelly,92N. Y. Supp. 265. 

101. LIMITATION OF ACTIONS —Amended Peiition.—An 
amended petition held up a new cause of action, 
and properly disallowed when sought to be filed after the 
action is barred.—Rouch v. Vanceburg, S. L., T. & M. 
Turnpike Uo ,*Ky., 85S. W. Rep. 735. 

102 LoGs AND LOGGING—Failure to Fence Gang- 
Plank.—Failure of defendant to have a railing placed on 
the sides of a gangway overjwhich employees conveyed 
loaded trucks held not negligence.—Baker v. Empire 
Wire Co., 92 N. Y. Supp. 355. 

103. MASTER AND SERVANT—Contributory Negligence. 
—In an action for injuries to an engineer, who ran his 
train into cars standing on the main track, held not 
error to submit to the jury whether plaintiff was negli- 
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gent in not examining the bulletins.—International & 
G.N.R.C. v. Vanlandingham, Tex., 85 8S. W. Rep. 847. 

104. MASTER AND SERVANT—Defective Insulation Caus- 
ing Injury to Lineman.—An electric company held to 
owe its linemen the duty of protecting them by perfect 
insulation.—Paducah Ry. & Light Co. v. Bell’s Adm’r., 
Ky., 85 S. W. Rep. 216. 

105. MASTER AND SERVANT—Defective Scaffoldings.— 
Where a scaffolding furnished by a master was in fact 
defective. the servant could recover for injuries, regard- 
less of whether or not it conformed with the mode oj 
construction of scaffolds usually adopted in the trade. 
—Siversen v. Jenks, 92 N. Y. Supp. 382. 

106. MASTER AND SERVANT—Failure to Furnish Rail- 
road Engineer With Time Card.—Ia an action for in- 
juries to a locomotive engineer, who ran his train into 
cars standing on the main track, evidence considered, 
and held sufficient to show that the engineer had not 
been furnished with a time eard.—International & G. N 
R. Co. v. Vanlandingham, Tex., 85 S. W. Rep. 847. 

107. MASTER AND SERVANT—Scope of Employment in 
Negligence Action.—Where the master is sought to be 
held for the servant’s tort, the burden of showing that it 
was committed in the scope of the servant’s duties is on 
plaintiff.—Droishagen v. Union Depot R. Co., Mo., 85 
S. W. Rep. 344. 

108. MASTER AND SERVANT—Sufticiency of Instruction 
in Personal Injury Case.—In an action for injuries to a 
locomotive engineer, who ran his train into cars stand- 
ing onthe main track, held error to instruct the jury 
that in order to find for defendant they must find that if 
plaintiff had examined the bulletin board he would have 
been notified not to proceed.—International & G. N.R. 
Co. v. Vanlandingham, Tex., 85 8S. W. Rep. 847. 

1090. MORTGAGES—Defect in Title.—Burden held on a 
mortgagee to show that he accepted his mortgage with- 
out knowledge of the true state ofthe title, which was 
such as to defeat the same.—Bates v. Frazier, Ky., 85 S. 
W. Rep. 757. 

110. MORTGAGES—Incun brance by Husband.—One who 
accepted from a husband a mortgage tothe wife’s land 
with knowledge of the true state of the title held to 
acquire no lien.—Bates v. Frazier, Ky., 85S. W. Rep. 757- 

lll. MORTGAGES—Sale Under Trust Deed.—The bene- 
ficiary in a deed of trust held not {affected by an agree- 
ment subsequently made by his grantor to a grantee in 
a second deed of trust.—New York Store Mercantile Co 
v. Thurmond, Mo., 85S. W. Rep. 333. 

112. MUNICIPALCORPORATION—City Employee’s Interest 
in Contract With City.—A teacher of gymnastics in the 
public schools held not thereby deprived of the right to 
act as an attendance officer by Greater New York Char- 
ter, Laws 1901, p. 632, c. 466, § 1523.—Munnally v. Board of 
Education of City of New York, 92 N. Y. Supp. 286. 

113. MUNICIPAL CORPORATIONS—Collateral Attack on 
De Facto Corporation.—The corporate existence of a 
de facto municipal corporation must be challenged by 
the state itself by an information in thenature of quo 
warranto, and is not subject to collateral attack .—State 
v. Birch, Mo., 85S. W. Rep. 361. 

114. MUNICIPAL CORPORATIONS—Consent to Occupa- 
tion of Street by Railroad.—A city cannot consent tothe 
use of a street for railroad tracks in such a manner as to 
seriously interfere with the right of the public to use the 
street for ordinary purposes of travel.—Tennessee Brew- 
ing Co. v. Union Ry. ©o., Tenn., 85 S. W. Rep. 864. 

115. NAMES—Rale as to the Middle Initial.—Rules dis- 
regarding the middle initial of one’s name, and making 
identity of name and residence prima facie evidence of 
identity of person, held inapplicable to the case at bar. 
—Lueas v. Current River Land & Cattle Co., Mo., 85 8S. W. 
Rep. 359. 

116. PLEDGES—Suit to Set Aside Sale.—Where a public 
sale by a pledgee at which he became the buyer was void 
a delay of taree years by the pledgor does not bar a suit 
to set the sale aside.—Perkins v. Applegate, Ky., 85S. W. 
Rep. 723. 





117. PROHIBITION—Jurisdiction.—Where the court has 
jurisdiction of the subject-matter, the question of juris- 
diction of the person can be raised on appeal, and not 
by writ of prohibition.—Finley v. Moose, Ark., 858. W. 
Rep. 238. ° 


118. PUBLIC LANDS — Equitable Rights by Virtue of 
Treaty.—Equitable rights claimed by virtue of a treaty 
in the territory ceded cannot be adjudicated and estab- 
lished by the courts until the political department pro- 
vides aremedy.—State v. Russell, Tex., 85 S. W. Rep. 288. 


119. RAILROADS — Enforcement of Municipal Ordi- 
nance.—An action by a town against a railway company 
for damages for its failure to construct its crossings in 
the manner prescribed by an ordinance held an action 
at law, within Kirby’s Dig. §§ 2959-2961, 2903.—H ughes v. 
Arkansas & O. R. Co., Ark., 85 8. W. Rep. 773. 


120. RAILROADS—Instruction in Personal Injury Case. 
—In an action against a railroad company for injuries 
caused by the frightening of plaintiff’s team at a cross- 
ing, defendant held entitled to a certain instruction.— 
St. Louis Southwestern Ry. Co. of Texas v. Hall, Tex., 85 
S. W. Rep. 786. 


121. RAILROADS—Negligence where Tracks are Jointly 
Used.— Where defendant maintained railroad yards 
jointly with another company, it was not liable for in- 
juries resulting from the negligence of the servants of 
the other company.—Jolly v. Missouri, K. & T. Ry. Co. of 
Texas, Tex., 85S. W. Rep. 837. 


122. RAILROADS — Occupation of Streets —A railroad 
company incorporated under general incorporation act 
1875 (Acts 1875, p. 232, ch 142), has a right to construct its 
road on the streets of an incorporated city when author- 
ized so to do by the proper municipal authorities —Ten- 
nessee Brewing Co. v. Union Ry. Co., Tenn., 858. W. 
Rep. 864. 


123. RAILROADS—Ordinance Regulating Construction 
of Crossing.—A suit by an incorporated town to recover 
damages from a railroad company failing tc construct its 
crossings in the manner prescribed by an ordinance 
held inconsistent with a proceeding to recover the pen- 
alties imposed by the ordinance.—Hughes v. Arkansas 
& O. R.Co., Ark., 85S. W. Rep. 773. 

124. RAPE—Assault with Intent.—Where in assault 
with intent to rape the evidence showed an assault with- 
out violence, the court was bound to charge that the in- 
tent to injure must be established to sustain aconviction. 
—Lee v. State, Tex., 85S. W. Kep. 798. 

125. RAPE—Intent.— Where ip a prosecution for assault 
with intent to rape evidence showed assault without vi- 
olence, it was improper for the court to charge penal 
code, art. 588, that the intent to injure was presumed.— 
Lee v. State, Tex., 85S. W. Rep. 798. 

126. REPLEVIN—Right to Sue.—The special property 
conferred by possession is sufficient to support replevin 
against a trespasser.—Lieberman, Loveman & O’Brien 
v. Clark, Tenn., 85 8S. W. Rep. 258. 

127. SALES—Purchaser’s Refusal to Accept.—A letter 
written. by a purchaser of goods toa seller held not a re 
fusal to accept.—Southern Car Mfg. & Supply Co. v. 
Scullin Gallagher Iron & Steel Co., Tex., 85S. W. Rep. 
845. 

128. STATES—Appropriation for State Fair.—The appro- 
priation made by act March 29, 1902, p. 24%, ch. 112, for 
the maintenance of a state fair, held to be for a public 
purpose, and within the power of the legislature.— Ken 
tucky Live Stock Breeders’ Ass’n vy. Hager, Ky., 89 8. W. 
Rep. 738. 

129. STATUTES — Establishment of State Fair. — Act 
March 29, 1902, p. 243, ch. 112, providing for a state fair to 
be under the management of an existing corporation, 
held ‘not a local or special act relating to corporations 
within the inhibition of Const. § 59, subd. 17.—Kentucky 
ag Stock Breeders’ Ass’n v. Hager, Ky., 858. W. Rep. 

130. STREET RAILROADS—Collision with Pedestrian.— 
A pedestrian, suing for injuries by collision with a street 
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- car, has the burden of proving negligence of defendant 
and freedom from contributory negligence.—Gentile v. 
New York City Ry. Co., 92 N. Y. Supp. 264. 

131. STREET RAILROADS—Collision with Team.—A mo- 
torman, who sees a wagon approaching the track, has 
the right to presume that the driver will use his senses 
in looking for cars.—Markowitz v. Metropolitan St. Ry. 
Co., Mo., 85S. W. Rep. 351. 

132. TAXATION—Evidence in Suit for Collection.—As- 
sessment lists are mere preliminary memoranda forthe 
assessor’s use, and not evidence in a suit for the collec. 
tion of taxes; but the primary evidence is the tax book. 
—State_v. Birch, Mo.,85 8. W. Rep. 361. 

133. TAXATION—Regularity of Assessment.—Where the 
jand is sufficiently identified therein, the assessment for 
taxation is valid, though it contains no certificate or 
survey number.—Taber v. State, Tex., 85S. W. Rep. 835. 

134. TAXATION—Tax Sale.—Proceedings for the sale 
of land to enforce the collection of taxes cannot be 
attacked collaterally for failure to indorse a warning 
order on the complaint, unless such indorsement is 
jurisdictional.—Ballard v. Hunter, Ark., 85S. W. Rep. 
252. 

135. TELEGRAPHS AND TELEPHONES—Delay in Deliver- 
ing Message.—Telegrams sent to daughter of deceased 
within a few hours of each other concerning the death 
of her father held in pari materia, so that it was error to 
strike out the latter one from plaintiff's pleading in an 
action by the daughter for damages for failure to 
promptly deliver the messages.—Thomas v. Western 
Union Tel. Co., Tex., 85S. W. Rep. 760. 

136. TELEGRAPHS AND TELEPHONES—Delay in Mes- 
age a Question of Negligence for Jury.—In an action 
against a telegraph company for failure to promptly 
deliver telegrams announcing the death of her father, 
whether defendant was guilty of negligence held a ques- 
tion for the jury.—Thomas v. Western Union Tel. Co., 
Ky., 85 S. W. Rep. 760. 

147. TELEGRAPHS AND TELEPHONES—Mental Anguish. 
—A daughter is entitled to damages for injury to her 
feelings and grief in not being permitted to see her 
father’s remains before burial, by the negligence of a 
telegraph company in failing to promptly deliver mes- 
sage announcing his death.—Tbomas v. Western Union 
Tel. Co., Ky., 85S. W. Rep. 760. 

188. TrRIAL—Conduct of Court in Criticising a Court.— 
Where the court’s criticism applied to both counsel, the 
language used could not be held to affect the verdict, so 
as to justify the court to set it aside.—Feldman v. Senft, 
92 N. Y. Supp. 231. 

139. TRIAL—Inconsistent Theories.—The presentation 
of two inconsistent theories of plaintiff's case to the jury, 
on one of which he was entitled to recover, and on the 
other of which he could not recover, was reversible er- 
ror.—Behen v. St. Louis Transit Co., Mo., 85S. W. Rep. 


346. 

140. TRIAL—Instruction in Action for Damages to 
Shipment of Cattle.—In an action against railroad com- 
panies for damages to a shipment of cattle, an instruc- 


tion on the duty of plaintiff to care for the cattle en route: 


held to render unnecessary the giving of a requested in- 
struction on the same subject.—Houston & T. C. R. Co. 
v. Gray, Tex., 85S. W. Rep. 838. 

141. TrRIAL—Special Charges —There is no error in 
refusing a special charge relative to a matter fully 
covered by the general charge.—International & G. N. 
R. Uo. v. Vanlandingham, Tex., 85 8. W. Rep. 847. 

142. TRIAL —Statements in Argument of Counsel. — 
Statement in argument of prosecutiug attorney as to 
many others having been killed in the seme neighbor- 
hood held not prejudicial.—Ball v. Commonwealth, Ky., 
85 S. W. Rep. 226. 

148. TRIAL—Verdict in Foreclosure of Lien.—A verdict 


in favor of plaintiff “for a foreclosure of plaintiff’s lien’’, 


held not objectionable on the ground that it was not a 
finding that a lien existed.—Fountaine v. Nuse, Tex., 85 
8. W. Rep. 852. 





144. TRusts—Construction of Will.—A will construed, 
and held that the trust created therein continued, em- 
powering the trustees to convey testator’s land.—Davies 
v. Dovey, Ky., 85 S. W. Rep. 725. 


145. TRusTs—Judicial Sale.—Evidence considered. and 
held sufficient to sustain a decree that defendant held 
for plaintiff land purchased at judicial sale.—Parker v. 
Catron, Ky., 85S. W. Rep. 740. 


146. TRUSTS—Payment to Guardian of Incompetent 
Beneficiary.—Where guardian is appointed for incompe- 
tent beneficiary of trust fund, the income of the fund 
held properly paid to the guardian.— Jn re Fisk, 92 N. Y. 
Supp. 394. 


147. TURNPIKES AND TOLL RoaDs—Acquisition by Coun- 
ty.—Fifteen-year statute, and an action against a county 
acquiring the road under the free turnpike act (Ky. St. 
1903, § 4748b et seq.) for the same purpose is barred by the 
5-year statute.—Roush v. Vanceburg, S. L., T. & M 
Turnpike Co., Ky., 85 8. W. Rep. 735. 

148. UsuRY—Voidable Contract.—A usurious contract 
is not void per se, but merely voidable, at the option of 
the borrower or those in privity with him.—Union Credit 
& Investment Co. v. Union Stock & Market Co.,92 N. Y. 
Supp. 259. 

149. VENDOR AND PURCHASER—Foreclosure of Ven- 
dor’s Lien.—A judgment foreclosing a vendor’s lien, 
which gave the vendee credit for the amount paid on the 
original debt and alse a judgment in favor of the ven- 
dee’s wife for the amount paid by her, held erroneous.— 
King v. Huni, Ky., 85S. W. Rep. 723. 

150. VENDOR AND PURCHASER—Homestead.—Where a 
purchaser of a homestead subject to an invalid deed of 
trust assumed the debt secured thereby as a part of the 
consideration, the lien so created inured to the holder 
of the notes secured by the deed.—Fontaine v. Nuse, 
Tex., 85S W. Rep. 852. 

151. VENUE—Assignment of Claim.—An assignment of 
a claim with a guaranty being to secure a debt as well 
as to allow suit against the person liable for the claim 
out of the county of his residence, held that the latter 
cannot object to the jurisdiction on the ground of the 
assignment being fraudulent.—Leahy v. Ortiz, Tex , 85 
S. W. Rep. 824. 

152. WARRANTY—Sufliciency of Complaint.—Complaint 
in action for breach of warranty of title held sufficient 
as against general demurrer.—Seldon v. Dudley E. Jones 
Co., Ark., 85 S. W. Rep. 778. 

153. WEAPONS—Travelers.—In a prosecution for carry- 
ing a pistol, which accused defended on the ground that 
he was a traveler, evidence held to sustain a conviction. 
—Unde?fwood v. State, Tex , 85S. W. Rep. 794. 

154. WILLS—Agreement to Devise.—Evidence of pay- 
ment of wages held admissible to disprove contract to 
devise for services.—Waters v. Cline, Ky., 85S. W. Rep. 
750. ae 

155. WILLS—Mental Capacity.—In a will contest, the 
jury held entitled to consider testator’s declarations at 
variance with the provisions of the alleged will on the 
question of his mental capacity, when that is in issue.— 
Flowers v. Flowers, Ark., 85S. W. Rep. 242. 

156. WITNESSES—Credibility.—Where, in a prosecution 
for homicide, the accused testifies in her own behalf, she 
may be cross-examined as to facts showing her to be 
aprostitute, as affecting her credibility.—Brittain v. 
State, Tex., 85S. W. Rep. 278. 

157. WITNESSES—Prosecution for Using Abusive Lan- 
guage.—In a prosecution for using abusive language, 
evidence of former profanity held admissible in rebut- 
tal of defendant’s testimony that he had never sworn in 
his life.—Lampkin v. State, Tex., 85 8. W. Rep. 803. 

158. WORK AND LABOR—Cropping Contract.—In an ac- 
tion for services of a tenant in caring for defendant’s 
cattle, evidence of one of defendant’s former tenants 
under a similar lease as to what plaintiff’s duties were 
under his lease held inadmissible.—Stapper v. Wolter 
Tex., 85S. W. Rep. 850. 











